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COURT OF APPEAL
June 25, 1991
(Purchas, Butler-Sloss and McCowan L.JJ)
R. v. Secretary o for Transport, ex parte Presvac

Eng g Ltd. and Another

Judicial review - when time starts to run for the purposes of
delay - relationships een locus standi and
of the court’s discret o grant relief - O. 53,

Rules of the Supreme Court.
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d to treat the instant proc
a 1 to grant judicial review.
Held sizg; th : ¢ had
been ir discr
tained
Su eC ,(a)it was
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discretion to grant or withold relief.
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the High Court.
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Secretfﬁ'.y‘of State cargo tanks in oil tankers. This will be referred to as "MSC
for Transport, Circular 373",
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allowed as the design of the production model.

equipment efore had to satisfy st rds
de in the s ule both as to d to

this appeal is:

been submitied for testing and had in fact been tested.”

rt hei
t if
w to

ca

Walton. Presvac are a company incorporated in Denmark
whose chairman at all material times was a Mr. Sorensen.
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1
n
y
8
rt
discrim d"i our of them or a ‘
The on- on valves were August

1985 and Oclober 1986. Corrosion and hydraulic tests were

March 1986. Other tests w carried out between
and October 1986. In Oct r 1986 endurance bu

tests alth
the 6 al te
the 4 was
a c
te €
1
for a 10" Martin valve which had been manufactured in
Spain. o ' '
In December 1986 Lloyds List carricd an article
g the Wilson on valve. This was the first
which reache Sorensen that Wilson-Walton
were produ a co ng high perform valve h
would thre the vac valve. -In iderin e
3u on of dclay I'be necessary to ha rd me
e Lo the info on available to Mr. en his

letter was wrilten to the Department. The Department

H
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however, were not pr red to into detailed
correspondence with a r manufac relating to the
cert n ma ’s valves. D the
earl of vac n to believe hey

alves for a new ship being

e the Martin valves which

. Their representative who

situation was allowed to

and seized the

%s served by others.

This was the first hard evidence available to Mr. Sorensen

of the ics of the Martin valves,
what h ng in the form of deficie
equipment.
Det ke as had appr
valves a firs ance. This h
provisional approval and it was
ov he .
ce cat n be
ed
of
lly
tested in November 1987. There had been minor
fications from the as o nally presented in
but these were not edto  such as to call for
further testing before certification or recertification. Mr.
Cullen emphasized al  ght were substantial
further tests in Nov  er Dec r 1987, and that
these had been mentioned to the Divisional Court, the issue
by the artment of certi , is fresh certi
on M 29, 1988 was osed. Mr.

suggested to the court that this indicated that there were
major modifications to the 6" and 10" valves, otherwise he
submitted there would not have been the necessity for
further certification in March 1988, This matter has been
fully ventilated before us and it appears that the tests which
had been carried out in November 1987 culminating in the
full testing of the 4" valve and tests to the other valves, had

requested  one of the certification As a

t of the s [factory testing, the Dec were
invited by Wilson-Walton to issue fresh certificates based
upon the new tests. the Depa t were  ased to
do. This struck at th rt of the s sionm by Mr.
Cullen that there had been something less than {rankness in
the case ented the Court that
known sign  ant tions nec t

retesting in November and December 1987, and
recertification in March 1988, it would have caused them to
formad rentview as re  ds the cffliciency of the valves
which w tested and ¢ fiee in February 1987. Mr.
Cullen submitted that it would not be open to the
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the certificates issued in February 1987.

It is at this point of the tes history the er
evidence of Mr. de Laar, to wh have re de in
be necessary urn subsequen

The judg of the Divi al Court which was

t

i t
Walton valves should not have been certified as complying
with those Happily, as I have alr indicated, many
of these rs are no longer in and it is not
nside judgment on these
have n for consideration

as fo

"This makes it clear beyond peradventure that tests on a
p type t apply to a production model that has
d entd ions".
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A . extending the iod within
i Id be made u - alter the
Presvac have challenged both

findings. :

3. On the issue cus star ving rred their
decision until afte merits een the court
came to the concl that Presvac had not demonst

B that they had a standi. This again Presvac
challenged on .
. It is now to cite the relevant parts of the
judgment.of Phillips J:
As fo finding 1:
. e c ts
C m cs in
1l h te
question require each size of
D
fin tment on February 3,
ce that each of the three
en 0 nce with the regulations
and ¢ ed with. u ons which tests had not
been d out in a th the reg  ons. The
10" valve had not been res ed to the series of
g tests after modi . 6" had only had one
test and the 4" v n en in prototype".,
whether we s hold that,
that we have , there is
F

is no. Presvac have demo

has cc d as ac

regulat valves

G ict re r of these
, howe strated that

in

he

-ev has e shed ed

a cerli in r pect of Presvac’s own valves

 when they also have und ¢ testing that does not

H accord strictly with the re ions. Presvac ‘have not
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the  rmative, we arc ccted to unfair com  tion
and  safety aspects in  ed by MSC Circular are
p  being neglected."

F certificate should not have been issued and concluded in his
penultimate paragraph: -

"If we are able to obtain further evidence regarding our
opinion that the above dcvices are substandard .in
.accordance with MSC Circular 373, we reserve the right
to revert to the matter."

ted d that the certificates of the Martin
H sho be d. . : .
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in conversation with Mr.
te to the IMO meeting and

an employee of Bureau Veritas, en
Bureau Veritas had rejected an a rt
of the Martin valves for three ‘e re

lack of proper testing wit
Circular 393. This he con

rp
ely sunr Dble.
len was suflficient for "a

cause of action to arise” under Order 53 r.4, for there to be
suspicion in the mind of the intended applicant that there
had been misconduct within the terms of the order. He
submitted that the cause of action did not arise and
therefore the time nder Order 53 r.4 t begin to
run until the pro applicant had su evidence
reasonably to mount an application under Order 53 which

have reasonable p  ccts of success. Therefore, he

tted that the true from which the three month
was h
but 1 0
vely Mr. Cullen itted
that it was not until April 1 8 that Mr. Sor had

sufficient "ammunition" upon which he could reliably make
an application to the court under Order 53.
pt these submissions
erms of Order 53 r.4

application for i review shall be made

ptly and in any e in three months from the
date when the for the cation first became
known to the p applicant 8§ ... '

the order are perfectly clear
tion of the kind which would
ullen’s submission. In my

s a
ti it
th th

for the ap tion first arose. Therclore, the subjective
expericnce statc of knowlcdge of Mr. Sorensen upon
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A which Mr. Cullen relied for his submission that time did not
runu  mi 1 or May 1988 are not relevant. may
howe Dbe nt when the court comes (o co the

proviso contained in the second part of order 53 r.4, namely:

he court considers that there 1s d reason for

B the period within which the ication shall
It i1s no S to turn to consider Mr. Cu
alternative S that there were in this case
r ns for exte the in the appli
S d be made. is ar th t visions of

Chicveley summarized the position at p.747:
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Department
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then was) in R. v. Secretary of State for the e
Department, ex parte Ruddock [1987] 1 WLR 1482 at 5
G:

applicant to proceed."

And to the judgment of Ackner L.J., (as he then was) in
R. v. Stratford-on-Avon District Council, ex parte Jackson
[1985] 1 WLR 1319 at p.1325 Gt

"We have considercd with care a number of submissions

in con cring whether. or not to exe the
tion con rcd on it by the subsection, ma e to
consider the intcrest of sections of the public wider than

more a priately and satisfactorily on the hearing of
the sub wve application."

e circumstances of this case the argument r
fol The whole concept of IMO the 1974 S

H
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the view of the Divisional Court that therc was not at any

The rule provides:
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icn crest in the
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circumstances of the application. I would gratefully adopt

a
t c
1 n

Limited [ 2] AC6
he term  terest"
truction, but be
exion, assoc or
ant and the matter to which
the application relates.

Mr. Cullen’s submissions were based on a number of
cases which he submitted established that the commercial
interest of a trade competitor is sufficient to confer locus
standi under Ord.53 r.3(7). These were R. v. Groom and
oth and ol [ 2 KB 157, R. v.
Ric thority, a witt [1921] 1 KB
248 and R. v. Patent Appeal imal, ex parte J. R. Geigy
S.A. [1963] 2 Q.B. 723. The D ional Court distinguished
these three authoritics in these terms:

"We do not consider that the cases cited establish this
broad proposition. The subject matter of the first two
was the grant of liquor licences and of the third, the grant

ap had
1 of the
t nt had

ge the decision made. In
Inland Revenue Commissioners v. National Federation of

from the spe any pri At one
extreme, Lord ck su hat irt was left
with ‘... an unfettered discretion to decide what in its own
good Ludg t if considered to be "a sufficicnt int

of an applicant in the part
c1rcumstdnces of the case before it’. - p.642.

At the o r Lord Fraser cxp d the view
that: “The oach in such a is, in my
opinion, to look at the statute under which the duty
arises, and to scc whe it cs any cxpre ied
right to persons in p ion of the to
complain of the alleged unlawful act or omission.’” -
p-646.

What docs cmerge clearly [rom the majority of the
speeches is that the question of sufficicney of interest
shou r be considercd in the context of the
of th t case. We think that this is certainly
in the present case. The SOLAS regulations are, as their

E

name implics, designed primarily to protect the interests H
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Se(.l.em?; of State Ao those who go to sea in ships. The Regulations have,
for Transport, S
ex parte Presvac Is
Engineering Ltd. du
and Another of
Dep ought to treat all ma turers fa  and
Court of Appeal g ona basis. Our conclusion t a manu  urer

Purchias L] will normally be able to demonstrate a sufficient interest
Purchas L..J.

consideration of the merits of the application itself."

C
It is at this that t that I a able
to follow the onal j to this In
co ing the 0 ob Phil
co ed not n pro
ap t and r d ion
attack but subjective upon the p cd cant
D of that de n. I have ubt that to de ther
titor who has not a cient interest in the ect
of the order under ck if it is for the be of

for an order of mandamus dirccted to the Inland Revenue
due s in

inre nue

H esty. the
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ion whether a group of taxpayers cowld have "a
ient interest" in the general collection of tax by the

ere
utie ral and p
ary {ra k of
me the
ione c in
to h S. all
mation ing taxpayers’ aflairs are strictly
dential. is no list or record of assessments

for any purposes that Parliament thinks {it.
The position of taxpayers is therclore very
from that of ratepayecrs. As explained in Arsenal
Club Ltd. v. Ende [1979] AC 1, the amount of rates
assessed upon ralcpayers 1S asce able by the
through the valuation list. The pr e of rates go
n ¢ r 0
. a ha n t,
en ¢ up o ep
for this reason, his right as a ‘pcrson aggrieved’ to
assessments  upon them has long been
d and is so now in s.69 of the General Rate Act
1967. This right was given elfect Lo in the Arsenal case.
As a matter of gencral principle I would hold that one
taxpaycr has no sufficient interest in asking the court to
investigate the tax allairs of another taxpayer or to

complain that the latter has been under-assessed or over H
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And Lord Fraser at p.646 A-B;

Union Gu ans |1 1 Q 488 is l
applicable.  ecrcis a encral  cement a
busybody docs not ha a su ent int
difficulty is, in between - those extremes, to distinguish
between de of lo inte in other
people’s irs the ¢ person ted by or
having a reasonable concern with the matter to which the
application relates. In the present that matter is an alleged
failure by the appellants (o 1 the duty imposed upon
them by statute. (Emphasis cd.)
The correct approacﬁ in such a case is, in my opinion, to
look at the statutc under which the duty arises, and to see
it ri to persons
si to the alleged
a On that h it is easy to
Id have a nt interest to
by the authorities responsible
In my ju t apply  the de  ndi upon h
both Lords rforce Fr dis  uished be n
the gen yer and th nd t y
used in , had their enc e
of c they wot that a
ti in the issuc of certificates under the
Regulations.

Lord Roskill, when considering the question of "sulficient
intercst", restricted his obscrvations (o the field of "other

ome did

or the c dire

the of
tory duly. inly he did not anything to indicate
he would held that Pr ¢ did not have an

interest.

Although he preferred to ide the cal on the
ground that no brcach hal b establis against the
Inland Reve Lord Diplock con ed the question of

"sufficient in (" in the context of Ord.53 r.3 at p.637
G:
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"It would be very much to be regretted if, in consequence
of the unflortunate form 1n which the instant appeal came
this House, anything that is by your

ips today were o be understood as esting that

the new Ord.53 r.3(5) has the effect of  ving any of
those technical rules of locus standi to ob the various
forms of prerogative writs that were applied by the
Judges up to and during the first half of the present

ry, which have been so y libera d by
al sion over the last 30 . It is this
rcason that I venture to state how, in my view, Ord.53
would applicd to the ration’s applic  n if]
instead eir locues standi b considcred in1  tion,

the proper course had been followed at the hearing of
the application in the Divisional Court."

Alter reviewing the development of judicial review under
Ord.53 at p.642F:

"The procedure under the new Ord.53 involves two

$ (1) the application for lcave to apﬁly for judicial
r , and (2) il leave is grantcd, the hearing of the
a
0
the ap ion rclates’. So is a hold’ question
in the that the court dire mind to it and
proccedings for ial review of it were actually

pending even thou isconceived.”

And at p.643G:
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facts of the case he was considering, in which even a general

r or p o 1d ily under Ord.53
On as car was in general
ent w ord p.6 : ‘
"The one principle, wh  is € case
and accu rellected in r is tha
determining the sufficiency of n terest
ssary to r the matter to which the application
es. Itis in law, as I understand the cases, for
the court to attempt as assessment of the sufliciency of
the s interest without regard to the matter of
his . If he fails to show, when he applies for
a 0
ing n
WO it
ted by 0s when
leave a is an
prote lp s. It

enables the court to prevent abuse by busybodics, cranks,
and other mischief-makers. 1 do not see {urther purpose
served by the requirement for leave.

But, that being said, thc discrction belongs to the court:
and, as my noble and learned {ricnd, Lord Dip has
already made clear, it is the function of the J s to
determine the way in which it is to be excrcised.
Accordingly I think that the Divisional Court was right to
grant leave ex parte."

I see int indicate that a person
who is and ed by the unlawful or
S pub ts

ral q
S The th

matter of the alleged misfeasance, not upon the possible
di  ential effccts upon various people affected by the
m asance. This would accord with the distinction

c th 0
e . fi
a w c
Diplock’s approach at the "threshold stage”. At the ultimate
er ation in depth, her
an of the applica (a
ty Diplock) or whether this be

on the hearing of the motion itsclf does not much matter.
The court must however review at this stage the question of

y of interc de y.
this is pr ly (s
standi or the exercise of discr is

probably a semantic distinctio
Personally T would preler to restrict the use of the
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expression standi to
describe th sion at the
discretion not to grant relicf
established that he had bee

e

y

th

question tandi.

To su I would dismiss this appeal on the
on has been demo ted for
time limit under R.S.C. Ord.53,
n nec to consider the
Ithe ¢ tances of the case
, in my judgment to se the
court’s discretion in favour of the applicant and relief.

I would therefore dismiss this appeal.
Lord Justice Butler-Sloss: I agrec.
Lord Justice McCowan: I also agrce.

eal 1 with costs. Leave to appeal to the
of L d.

Solicitors: Messrs. Stephenson Harwood, London, for the
appellant .
Messrs. Robert Muckle, Newcastlc-upon-Tyne, for
the second respondent.
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