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DRAFT CONCEPT OF A guidE FOR IMPLEMENTATION OF the Convention on the Protection and Use of Transboundary Watercourses and International Lakes
I. Background and objectives

1. Both Georgia and the former Yugoslav Republic of Macedonia expressed their intention to accede to the Water Convention at the fourth meeting of the Parties (Bonn, Germany, 20–22 November, 2006). Subsequently, they approached the secretariat with requests for support to facilitate such accession. The requests underlined the need to concretely address the legal, practical and economic implications of ratification.

2. To implement this new task for the Convention, the Bureau, in consultation with the secretariat, agreed that the most effective way to address these and possible future requests would be through the development of a practical guide designed to support implementation, hence ratification, of the Convention by providing direction for work at the national level. This document should substitute the strategic guidance on integrated management of transboundary water resources originally included in the workplan as programme element 2.1.1. 

3. Furthermore, the Bureau agreed that this activity should be a multilateral exercise with the close involvement of the Legal Board and the Working Group on Integrated Water Resources Management, as the activity entailed, on the one hand, legal explanations of Convention’s provisions (which should be the role of the Legal Board), and on the other, practical advice for their implementation (which should be provided by Working Group). 

4. The draft Guide would also be of use for Parties to the Water Convention in their implementation without affecting in any way the contents or the legal force of the Convention’s provisions and of the rights and duties arising therefrom.

5. The following draft concept of the Guide is based on the outcome of the fifth meeting of  the Legal Board  (Geneva, 2-3 October 2008), elaborated upon by the chairperson of the Legal Board.
6. This document presents the proposed: (i) guide’s concept; (ii) draft outline; (iii) list of selected provisions that the guide will explain and illustrate; (iv) first draft of the guide text for Article 2, para.5 (b) on the polluter-pays principle and for Article 3, para.3 on water-quality criteria and objectives; (v) plans to finalize the guide by the fifth meeting of the Parties. 
7. The Working Group on Integrated Water Resources Management is invited to provide its comments on all the above elements. In particular Parties and other partners are invited to nominate experts who will participate in the drafting group, in particular in relation to the technical and practical parts of the Guide.
II. Proposed concept

8. The Water Convention was adopted in 1992 and is in force since 1996; as of October 2008, it has 36 Parties. The amendments to articles 25 and 26 adopted at the third meeting of the Parties in 2003, when into force, will open the Convention to States outside the UNECE region. 
9. A host of questions often arise when a State considers ratifying or acceding to the Convention, as well as after ratification, concerning procedural, legal, administrative, technical and practical aspects of the requirements for appropriate implementation. It is against this background that the need for a practical oriented guide has been originated.
10. While, in the long term, the possible  outcome of  this exercise might be a fully fledged guidance on the implementation of the whole Convention, the proposed final product of the present work should be a relatively short document, addressing four basic aspects: (a) an initial selection of the provisions of the Convention that may involve special difficulties for acceding countries; (b) background explication, legal, technical and practical analysis and clarification of such  provisions; (c) identification, where possible, of minimum practical requirements, including legal, institutional, administrative, policy and management, economic and capacity building measures that need to be put in place for implementation, in relation to the provisions in point; and (d) procedural considerations with regard to the process of ratification/accession at the national level which could provide practical suggestions on how to effectively carry out such process.
11. The above would be introduced by a general consideration of the advantages of becoming a Party to the Convention for all co-riparians and complemented with practical suggestions and references to examples of good practices in the region, where available.  

12. As to the contents and time frame for implementation of the Convention, consideration is to be given to the largely “due diligence” nature of its obligations. That is to say, that Parties are required “to take all appropriate measures” with a view to reaching the result pursued by the obligations in point (e.g., the prevention, or reduction of pollution having transboundary impact). The fact that the result aimed at by a given provision has not been reached immediately upon ratification/accession, would not necessarily amount to a case of non-compliance proper, unless the Party concerned has not started with due diligence the process of adoption of the “appropriate measures” for achieving the result eventually required of by the relevant provisions, immediately after ratification/accession. The due diligence nature of the obligations in point and the concept of “appropriateness” of the measures required involve a large measure of relativity as to both contents and time frame of the conduct which is to be taken by Parties. Such relativity would be proportionate to the capacity of the Party concerned, as well as to the nature and degree of the risk of occurrence of transboundary impact.
13. The major challenges related to the guide preparations include:

· Identifying and emphasizing the main features of the Convention and the advantages of becoming a Party thereto for all co-riparians, whether upstream or downstream;

· Providing general guidance for drawing up appropriate action plans for the implementation of the Convention to be adopted within a reasonable time after ratification/accession;

· Agreeing upon a selection of the provisions of the Convention to be initially addressed;
-
Explaining the background of those provisions and providing legal and/or technical clarifications thereto, where appropriate;
· Deriving from those provisions, where possible, their minimum general requirements (related legal, institutional, policy and management, economic and capacity aspects);

· Complementing general minimum requirements with specific practical suggestions taking into account the differing specificities concerning national circumstances, as well as those pertaining to the relevant watercourses; 

· Complementing the above with available examples and good practices and taking into account the authoritative international instruments most relevant to the Convention that have been adopted since 1992.
III. 
Draft outline of the Guide
14. The following draft outline of the Guide is based on the discussion which took place at the fifth meeting of the Legal Board (2-3 October 2008). It proposes a general structure of the Guide together with preliminary concepts that will be included in the different chapters. Such concepts need to be completed and further elaborated. 
I. Introduction
II. Rational and objectives of the Guide
· Background information

· Objectives of the guide

· What the guide is, what it is not (not a legal interpretation, not to supersede the Convention)
· Explanation that the selection of  provisions does not mean that the others are not important

· Concept of due diligence/good faith

III. Why becoming a Party and implementing the Convention?

· Advantages and arguments for ratification both from “upstream” and “downstream” perspectives
· Including advantages beyond water management

· Including advantages from the perspective of institutions not closely involved in water management (e.g. Ministries of Finance) 
· Special focus on advantages for countries with economies in transition

· Dispelling concerns that might hamper ratification, explaining that the Convention, in line with general international law, does not provide legal ground for Parties to arbitrarily veto economic development and activities of other Parties;
IV. How to accede?

Ratification/accession processes are country specific. However this chapter could provide some general guidance on how to effectively organize the accession/ratification process, together with some specific examples based on Parties’ experience.
V. Basic principles of implementation
· Mere accession/ratification act is not sufficient

· Need to develop a national implementation plan, possibly complemented with a time line
VI. General explanations of main principles of the Convention 
· Part I/Part II

· Obligations of conduct and obligation of results 

VII. Explanations and clarification of selected provisions 

For each selected provision, this chapter will include:
· Background explanations / Legal analysis and clarification (if needed)

· Technical explanation (if needed)

· Minimum requirements to comply with the provision (if needed)
· legal

· institutional / administrative

· managerial

· financial

· training

· Examples/case studies

In order to facilitate the discussion, in the preliminary versions of the draft it might be useful to include some background information that will be shortened in the final version (e.g. historic background) 
IV. List of proposed selected provisions 
Part I - Provisions relating to all Parties
15. Scope, including physical scope, of the Convention, considering the relevance of drainage basins, and aquifers recharge zones, as well as of the ecosystem approach (Art 1, para 1, as well as other relevant provisions, with special regard to Art 2, para 6)
16. The “due diligence” nature of the basic obligation of prevention, control and reduction of transboundary impact (especially, Art 2, paras 1 and 2)
17. The equitable and reasonable utilization principle and the factors for its concrete assessment in specific cases, including the sustainability of a given  use and water management practice(Art 2, para 2 (c), and Art 2 par 5 (c))
18. Conservation and, where necessary, restoration of ecosystem (Art 2, para 2 (d))
19. Polluter‑pays principle (Art 2, para 5 (b)
20. The principle that cooperation is to be carried out on the basis of equality and reciprocity (Ar. 2, para 6)
21. The application of the Convention shall not lead to the deterioration of environmental conditions nor lead to increased transboundary impact (Art 2, para. 7)
22. Limits for waste‑water discharges stated in permits are based on the best available technology for discharges of hazardous substances (Art 3, para 1 (c)) (to be addressed by water experts)
23. Stricter requirements, even leading to prohibition in individual cases, are imposed when the quality of the receiving water or ecosystem so requires (Art 3, para 1 (d))

24. At least biological treatment or equivalent processes are applied to municipal waste water, where necessary in a step‑by‑step approach (Art 3, para. 1 (e)) (to be addressed by water experts)
25. Appropriate measures and best environmental practices are developed and implemented for the reduction of inputs of nutrients and hazardous substances from diffuse sources (Art 3, para. 1 (g)) (to be addressed by water experts)
26. Environmental impact assessment and other means of assessment are applied (Art 3, para. 1 (h))(in particular in  relation to strategic environmental assessment (SEA)
27. Contingency planning is developed (Art 3, para. 1 (j)), (with a special need for good practices examples) (to be addressed by water experts) 
28. Each Party shall set emission limits for discharges from point sources into surface waters based on the best available technology (Art 3, para. 2) (to be addressed by water experts)
29. Each Party shall define, where appropriate, water‑quality objectives and adopt water‑quality criteria (Art 3, para. 3) (to be addressed by water experts)
Part II - Provisions relating to riparian Parties
30. Bilateral and multilateral agreements and joint bodies, Article 9, paras 1 and 2 (in light of the above principles of equality and reciprocity, and reasonable and equitable use)
31. Consultations shall be held between the Riparian Parties (Art. 10)

32. Riparian Parties shall establish and implement joint programmes for monitoring the conditions of transboundary waters … and shall, at regular intervals, carry out joint or coordinated assessments of the conditions of transboundary water (Art. 11), (reference to the guidelines developed by the Working Group on Monitoring and Assessment);
33. Riparian Parties shall exchange reasonably available data (Art 13)

34. Riparian Parties shall without delay inform each other about any critical situation that may have transboundary impact (Art 14)

35. Riparian Parties shall provide mutual assistance upon request (Art 15)

36. Riparian Parties shall ensure that information on the conditions of transboundary waters, measures taken or planned to be taken to prevent, control and reduce transboundary impact, and the effectiveness of those measures, is made available to the public, (Art 16) (with reference to the Aarhus Convention
 and the Water Convention document “Water management: Guidance on public participation and compliance with agreements”

37. Settlements of disputes (Art. 22) (with examples, if available)
V. 
Examples of draft explanatory text for two provisions
1. 
Article 2, para.5 (b). Polluter-pays principle

38. Article 2, para. 5, of the Water Convention, on “General Provisions”, provides that, in complying with the basic obligations set out in paras. 1 and 2 – i.e., those of prevention, control and reduction of pollution, that of reasonable and equitable utilization, as well as those of conservation and restoration of ecosystems – Parties are to be guided, amongst others, by the “polluter pays principle” (hereinafter “PPP”).

39. The provision in point offers a primary basic definition of this principle as the one “by virtue of which costs of pollution prevention, control and reduction measures shall be borne by the polluter”. 
A. 
Background explanations - Legal analysis and clarification

40. Against the above plain language, one should clear the ground from a basic misconception of the principle under review. 

41. Indeed, the PPP should not be confused with “the obligation to pay compensation for damage caused”. This is a confusion that one may happen to come across, though seldom, in some case law (Amoco Cadiz Case) or minority pieces of legal literature (Combacau, Sur). Indeed, the costs of pollution prevention, control and reduction, are precisely aimed at the avoidance of damage being caused.

42. Furthermore, since the damage caused envisaged under the Convention is primarily “transboundary impact”, it should be noted that the rationale of PPP is far and away from the “no harm rule”, insofar as the latter provides in inter-State relations the main basis for the obligation for States to pay compensation, precisely for transboundary damage. Indeed, it ought to be underlined that the costs of pollution prevention, control and reduction envisaged by the PPP are different from those concerning compensation for damage caused to co-riparians under two counts. 

43. In the first place, as already anticipated, since the costs for the prevention, control and reduction of pollution are precisely aimed at avoiding damage being caused in general, its preventive rationale is key to the distinction in point. 

44. Secondly, the primarily domestic scope of application of the PPP should be underlined, to the effect that it refers to costs to be borne in relation to domestic activities. Namely, those carried out by operators, usually private. 

45. It is precisely in line with the latter consideration that one should emphasize that the PPP is an international regulatory tool for Public Administrations aiming at the internalization of environmental costs.  That is, providing for companies that carry out activities that pollute to internalise environmental costs – including depuration – eventually, reflecting such costs in the prices of their products. 

46. The public interest rationale of the PPP is that of charging the private operator for the environmental costs of its profit economic activities, rather the Public Administration. Accordingly, a precondition for the PPP to be appropriately implemented and applied, is that Parties fully adopt an environmental impact assessment (EIA) regime, (provided for under Art. 3 para 1, lett. h), which in its turn requires adoption by Public Authorities of a licensing regime with regard to any proposed activity which may be likely to pollute, hence, for our purposes, to have transboundary impact.

47. From a micro-economic standpoint, the PPP provides a concrete incentive for operators to reduce pollution, insofar as they were to realise that the costs related to pollution they must bear are greater that the benefits the derive from the polluting activity.

48. It may be recalled in passing (and further elaborated upon if so required by the Legal Board or the Working Group on Integrated Water Resources Management) that PPP is an integral part of EC environmental legislation, under Art. 174 of its founding Treaty and under Directive 2004/35, amongst others, including the Water Framework Directive.
B. 
Minimum requirements to comply with the provision

[To be completed]

C. 
Examples [if needed]
2.
Article 3, para.3. Water-quality criteria and objectives

49. According to article 3, paragraph 3, each Party shall define, where appropriate, water‑quality objectives and adopt water‑quality criteria for the purpose of preventing, controlling and reducing transboundary impact. Guidance to this effect is given in annex III to the Convention.

50. It is important to note that this paragraph starts with the phrase “In addition…”, indicating a reference to paragraphs 1 and 2 related to the setting of emission limits for discharges. Thus, the Conventions already embeds a “combined approach” of setting emission limits and agreeing on the quality of receiving waters, which became late on a core provision of the EU Water Framework Directive.

A.
Background and technical explanations
51. The concept of water-quality criteria and objectives emerged in the 1980s. Shortly after the adoption of the Convention, the then Signatories developed detailed guidance and drew up Recommendations to UNECE Governments on Water-Quality Criteria and Objectives
 which were finally endorsed at the first meeting of the Parties. In parallel, European Union Member States, when drawing up the Water Framework Directive, have further developed the concept of water-quality criteria and objectives, and have provided with this Directives obligations as to compliance with water-quality and ecological objectives. Moreover, the Protocol on Water and Health requires Parties to set water-quality objectives (in this instruments referred to as targets), inter alia, for water quality in surface and groundwaters.

52. Water-quality criteria represent maximum concentration levels for substances in water (minimum concentration levels for oxygen and oxygen saturation) that do not harm a specific single form of water use (e.g. drinking water, livestock watering, maintenance of aquatic life). These are the results of scientific work (e.g. the outcome of laboratory toxicity tests, usually lowered by a safety factor of 10 to 1,000 to account for uncertainties ). In principle, they are valid for all countries, although adaptations are sometimes necessary to account for specific country’s water use patters and/or prevailing human behaviour. A prominent example of water-quality criteria is the work conducted under the auspices of WHO related to the quality requirements of drinking water.

53. Water-quality objectives (also referred to as chemical and ecological objectives under the Water Framework Directive as well as targets under the Protocol) need to be developed because water in river basins is used at the same time for multiple purposes. Water-quality objectives are based on the above-mentioned criteria, but they are the result of a political negotiation process (including economic/financial considerations, and accompanied by a time frame for compliance), within UNECE countries (Water Convention and Protocol) or at the European Community level (e.g. Water Framework Directive, Drinking-water Directive). 

B.
Minimum requirements to comply with the provision on water-quality criteria and objectives 

Water-quality criteria

54. Parties to the Convention should, in accordance with, for example, article 5 (a) and (b), support further research on water-quality criteria, particularly those related to drinking water use, re-use of wastewater for irrigation, use of sludge in agriculture and the maintenance of aquatic life. This should become part of the national or international programmes on research and development, particularly those related to the Millennium Development Goals.

Water-quality objectives

55. European Union Member States are bound by the provision of the Water Framework Directive, which is a piece of legislation that complies with the requirements of the Convention. Currently, there seems to be no need for further action by these countries apart from those stipulated in that Directive.

56. Other UNECE countries have also set water-quality objectives. Practice in many cases shows however that these objectives are based on unrealistic assumptions and fail to be complied with.
 

57. It is therefore strongly recommended that non-EU countries follow the Recommendations to UNECE Governments on Water-Quality Criteria and Objectives. Moreover, they could also consider using the provisions of the Water Framework Directive, although adaptations are needed to account for the technical, economic and financial potential of the respective non-EU countries to comply with them.
VI.
Proposed work plan 
58. The proposed work plan is designed in order to be able to submit the guide for possible adoption by the Parties at their fifth meeting (10-12 November 2009) and beforehand, in is almost final form, for endorsement by the Working Group on Integrated Water Resources Management at its fourth meeting (8-10 July 2009).
59. As the Working Group will not meet during this period, it is suggested that the Legal Board will be entrusted with the Guide preparation. That will entail that the participation in the sixth meeting of the Legal Board will need to be “mixed”, with both legal and technical/water management experts attending the meeting.
60. It is also proposed to establish a Drafting Group for the guide. Also in this case, the Drafting Group should gather legal experts as well as water managers.

61. The proposed schedule for the Guide preparation is as follows:
Week of 17-21 November 2008 or 9-12 December 2008 (depending on availability of Drafting Group members): First meeting of the Drafting Group
· The Drafting Group will work on a revised text of the Guide prepared by the Chairperson and agree on distribution of tasks to prepare the next draft of the Guide 

(Thereafter, depending on the progress made in the drafting, the draft Guide could be possibly translated into Russian and sent to focal points for comments (deadline for comments 1 February 2009))
17-19 February 2009, Geneva: second meeting of the Drafting Group 
· The Drafting Group will work on the text of the Guide taking into consideration comments received from focal points and will agree on distribution of tasks to prepare the next draft Guide for the sixth meeting of the Legal Board 

20 March 2009: second draft Guide prepared by the Drafting Group and submitted for translation in Russian  
1 April 2009: The draft Guide in English and Russian is sent to focal points for comments 

29-30 April 2009, Geneva: Sixth meeting of the Legal Board 

· The Legal Board will discuss the draft Guide, approve it with the agreed amendments, and provide guidance to the Drafting Group to finalize the text. 

14-15 May 2009, Geneva: third meeting of the Drafting Group

· The Drafting Group will finalize the text of the Guide for submission to WG IWRM 

10 June 2009: The draft Guide in English and Russian is sent to focal points

8-10 July 2009, Geneva: fourth meeting of the WG IWRM 

· WG IWRM is expected to endorse with agreed amendments, as appropriate, the draft Guide and submit it for adoption to the meeting of the Parties to the Water Convention 

10-12 November 2009, Geneva: fifth meeting of the Parties to the Water Convention

· The Meeting of the Parties is expected to adopt the Guide and provide advice on its further use

***

� UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters


� The following text will be shortened in the final Guide.


� See Part II of Water Series N.1 (ECE/ENVWA/31)


� In EECCA countries, a prominent example is the use of the so-called maximum allowable concentrations MAC (in Russian PDK) of substances in water as water-quality objectives. These MAC represent “no-risk” water-quality criteria for a single form of water use, in most cases the maintenance of aquatic life. According to reports to the UNECE secretariat there is a general non-compliance of these countries with the MAC; and first attempts are made for revision.
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