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Recommendations on Public Participation in Decision-making in Environmental Matters

These Recommendations have been prepared undmrdpiees of the Task Force on Public
Participation in Decision-making of the Aarhus Cention. They have been developed at the request
of the Meeting of the Parties to the Aarhus Conwanfiollowing calls over several years from
officials and stakeholders at the ground levelnfimre practical guidance on how to implement the
Convention’s provisions on public participationdecision-makind.

The Recommendations are intended as a practialkfrisndly tool to improve the implementation pf

the Convention’s provisions on public participatinrdecision-making in two key ways:

() To assist Parties when designing their legamiework on public participation in
environmental decision-making under the Convention.

(ii) To assist public officials on a day-to-day lsashen designing and carrying out public
participation procedures on environmental decisiaking under the Convention.

The Recommendations provide helpful guidance oalathents of articles 6, 7 and 8 of the
Convention and especially how to address a humidayochallenges identified to date including by
the Aarhus Convention Compliance Committee conoerthiose articles’ implementation. They are
not primarily intended as an aid to interpretatidthe Conventiofi,but rather as a tool through which
to share expertise and good practice thereby earties to implement the Convention on the

ground.

In addition to providing assistance to Partieh®Aarhus Convention and their officials, it is bdp
that the Recommendations may also be of value ngogernmental organizations and internationall
forums involved in decision-making in environmentatters. They may also be of interest to
Signatories and other interested States not paittyet Convention as well as officials and staketad
engaged in public participation in decision-makimgler the scope of other multilateral environmental

agreements.

! Decision EMP 11/1, paragraph 2(c); Activity Il ¢fie Workplan 2012-2014 adopted through
decision IV/6.

2 For guidance on interpreting the Convention’s gadtibns, see the Aarhus Convention
Implementation Guide (ECE/CEP/72), second editathtoming.
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General recommendations-en-public-participation-in-decison-making

Definitions

1. The usage of the termiBarty”-“public authority”, “environmental information”, the public”
and “the public concerned” in these Recommendatioasrds with thie respective definitions

in

article 2 of the Convention.

2. For the avoidance of doubt

(@)

(b) -

(©)

“public authorities” includes all persons cominghim the definition of article 2, paragraph
2, of the Convention, includindpeprivate-seetguersons or bodiespther than the authority
competent to take the deC|S|om WhICh some tasks related toa publlc partlm_lgat

the public” includes, as well as natural or legarsons, their associations, organizations or
groups in accordance with national legislation mrctice. The most inclusive definition of
“the public” would be that based on the “every patsprinciple. Under the “every person”
principle, any natural or legal person and any @asion, organization or group, regardless
of its status in national law, is to be considesgtbngst “the public” for the purposes of
article 2, paragraph 4 of the Convention. If inad intended that every association,
organization or group of natural or legal pers@tgardless of its status in national law, is to
be included as “the public”, those that are to dmesaered as coming within that definition
should be clearly specified in national law.

“the public concerned” includes non-governmentghoizations promoting environmental
protection and meeting any requirements under maltiaw. To ensure the framework for
public participation is as transparent, clear ambtstent as possible, the following should
be clearly specified in national law:

(i) What constitutes “having an interest in” environtatecision-making

3 ECE/MP.PP/2010/2/Add.1
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(i) The requirements, if any, which NGOs promoting emwnental protection must meet in
order to be deemed to have an interest. In keapitligthe objectives of the Convention,

such requirements, if any, should not be too (G

Designing a public participation procedure

3. Public participation in environmental deC|S|on maj(enhances the quality and the

implementation of decisions. Thro A
grantingsthe public-athe opportunity to express |ts concerns and—eﬂaidalrlnq publlc

authorities to take due account-ef-sincse concernsit, furthers the accountability and
transparency of environmental decision-making darehgthens public support for the decisions

onthe-environmetrken. In the process, it contributes to greatearramess amongst both the
public and public authorities of environmental Bssu

——For the above reasons:ui#ic participation should be seen by all partiesgrerequisite of
effective action, not merely as a formal procedugglirement. To this end, public participation
should be fully incorporated into the decision-nmakprocess on all decisions subject to the

Convention.

| “Preambular paragraph 15 of the Convention
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25.When designinghe legal framework for decision-makiagpublic-participation-procedufer a

decision or activity subject to the Conventipaplic-authorities-shouldnsure-that-the
procedurehe framework should be

(a) IsbBased on the principles phrtnershipnon-discrimination, equity and good faith;

(b) Ensuressuarantedsnsuregthe most comprehensive, broad and effective pylalitcipation
possible in light of the:

| (i) Nature of the decision or activifgeeparas-8-and-9-belgw)

(i) Number and characterlstlcs of the publlc concerned

(c) Allowsfor revision to reconsider past conclusions onbthsis of new information.
(d) Designed bearing in mind that any reduction fromsténg rights of public participationmay

be perceived as not in line with the objectivethef Conventioli.

| 3:6.In order to establish and maintain a clear, trarggaand consistent framework to implement the
provisions of the Convention, the public participatprocedure for a decision subject to the
Convention should be designed in such a way thiit fnablic authorities and the public know
precisely:

5 ECE/MP.PP/2008/5/Add.6, para 74
5 ECE/MP.PP/C.1/2005/2/Add.4, para. 18; ECE/MP.PBRD12/7, para. 46.
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(a) WhatThedecisionsareto be takep-atwhich-eachstage and who is competent to take them;

(b) The procedures to be used at each stagkiding-al-stages

)(c) Whatis-The range oélternativegptionsto be discussed and decided at each stage
bearing in mind that the process should also be epeugh to accommodate any new
alternativesptions introduced as a result of the public panditon

(d) The underlying assumptions and uncertainties irddwésion-making procedure;

@)

{by-Whatare The possibilities for the public to participate imctsion-makingat-whickeach

stagesand-te-challenge-its-rdtsincluding the-final-decisigh
(e)
——The time-frames for each task/stage, the extegtdhe reasonably be+reasenapigdicted in

advancdd)}—TFhe-procedures-to-be-used-including-all-stages;
(®

——The roles of the different persons/entities invdlre the decision-making, includingwho is
responsible for the various tasks and stages xmple, notifying the public, making
information available, organising hearingsganising theollectionand collatiorof
commentsconsidering all comments received, making thesiat in light of the comments
received, preparing the response document anddt@rent of reasoretc.)and their,
ineluding contact details-of-the-person(s)

(g) The timeframes-foreachtask/stage.

{e)(h) The costs, if any, for the public to participate. @hsure effective public participation,
the general rule should be that there will be s fer charges on the public seeking to
participate.

(i) Howa rgview of a decision once made may be sougtitiding a review of the final
decision®

" ECE/MP.PP/2008/5/Add.6; ECE/MP.PP/2008/5/Add.10EBVIP.PP/2011/11/Add.3.
® ECE/MP.PP/2008/5/Add.6; ECE/MP.PP/2008/5/Add.10ER@P.PP/2011/11/Add.3
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4.7.There is no specific set of tools or techniques tbastitute “best practices” for all contexts.
Rather, the most appropriate techniques will heatibn-dependent, and practices may need to
be adapted to changes that occur during the proteshis end, public authorities should, as a
matter of course:

b)(a) Monitor the process teeeevaluatehow well it is working Fe-this-end--public
authorities should, in a transparent manner, gstabtiteria to aid them in their
evalyatiomonitoring. The outcomes of the-evaluatimnitoring should-alsbe made
available to the publijc

(b) In the light of the above monitoringRevise or adapt the procedure, including the chaice
tools and techniques, if needed to address defigisrin the public participation process. In
that case, the public concerned should be notiffethy significant changes to the public
participation process.

(c) As an additional good practice, after the decisitaking process is concluded, evaluate the
public participation procedure to identify what imidpe done to ensure more effective public
participation in such processes in the future.

8. In addition to the public participation procedusgecified in the Convention, public authorities
may find it useful to involve NGOs or other membefshe public with relevant expertise in
advisory or decision-making bodies related to theision-making procedure. To this end:

(a) Such persons may serve in their personal capacay cepresentatives of the public
concerned or relevant stakeholders. In the latise cthose persons should be selected through
a transparent, democratic and representative puogeshsuring that they are accountable to
their constituencies and fully transparent aboetdbnstituency they represent. Persons with
financial interests in the possible outcome ofdheision-making should not be permitted to
play this role.

(b) Any involvement of NGOs or other members of publisuch bodies must be effective rather
than formal, i.e. they should have a real possjtiti influence the decisions of such bodies.

(c) The involvement of NGOs or other members of thdipudhould not exempt them from
voicing their opinion in later stages of decisioakimg.
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(d) The involvement of NGOs or other members of thdipui advisory or decision-making
bodies cannot be a substitute for the participaticthe wider public.

law is not decisive in determining how that deaisstould be categorized under the
Convention. Rather, such categorizing should berdghed by the decision’s legal functions
and effects.

As both public authorities and the public have faditime and resources, tailoring the tools and

techniques to the nature of the decision and iw$esth will help to ensure that public authoritiesla

the public are able to dedicate more attentiolmdsé decisions with more significant environmentg

impacts or affecting a greater number of peopldendt the same time avoiding so-called

“participation fatigue”.

With respect to the selection of the most appré@tieols and techniques for public participation:

With respect to the legal effects of the publicticgsation process, this may range from a requimgm

For activities of high environmental significanaeadfecting a large number of people, more
formalised and elaborated procedures may be mpsbppate to ensure effective public
participation. For example, in addition to oppoities for the public to submit written comment
public enquiries (more formal), public debates or publiatiegs (less formal) with submission
formal evidence and possibility for cross-examimatimay be held.

For activities with less significant environmengéflects or affecting only a small number of
people, access to all relevant information ancoghgortunity to submit written comments and tqg
have due account taken of these may be sufficient.

on the competent public authority to take into actdhe outcomes of a consultation process totd

for the public to make the decision itself:

Depending on the nature of the decision and itosnding circumstances, consultation with th
public coupled with taking due account of the ountes of that consultation, may be sufficient.
In some other cases (for example those with thenial for very significant environmental
effects or affecting a large number of peoplendty be useful to provide the public with a co-
decision power (for example by delegating the cdemee to conduct the relevant decision-
making procedure) or even with the exclusive deaisnaking power (by way of deciding upon
certain activities by referendum at national, realmr local level as appropriate).

9. When designing a public participation process thma or label given to a decision in domestic

5
Of

9

1)

Carrying out a public participation procedure

5.10. When carrying out a public participation procedymahlic authorities should do so with:

(a) Clarity of purposeBoth fFrhe competent public officiaend the publishould know the goal

of the process. They should also be aware of #mdwork conditions and parameters for the

public participation process, including which démis, if any, have already been taken and
which facts (technical requirements or legal priovis) are unchangeable;

(b) An appropriately high levelommitmentmade publicly;to use the process tsfermguide
abouttheir actions;

(c) Adequate funding and staff

| °ECE/MP.PP/C.1/2006/4/Add.2, para. 29.
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(d) Sufficient timeframes for all stages of the public participatisogedure, includindor taking
dueaccount othe outcomes of the public participatiswe-account

(e) Due consideration for the needs and abilities efritembers of the public concerned in the
decision-making;

{eXf) A commitment tcaccountability self-assessment and learning from experience.

6.11. linkeeping-with-paragraphabeve;f in the course of the decision-making process,
significant new information comes to light#iecircumstances change in some significant way,
the public concerned should have a further oppayttio participate before the decision is taken
Depending on the new information or circumstanttés,may require the decision-making
process to be “rewound” to re-open options alreddged, and in particular if necessary for the
protection of the environmenin-thelight-of the-nrew-information-or-changed-circumstanEes
the avoidance of doulttendedthe the submission of revised EIA or SEA documentaismne
example ofa circumstance requiring the public concerned tprbgided with a further
opportunity to participateunless the revisions are of a very minor procaiduaiture only or their
revision is the reason for the public participationhe first place

| 12. Notwithstanding paragraph8 above, in order to establish and maintain a cteamsparent and
consistent framework, care should be taken to erthat the name or label used for each
decision subject to article 6, 7 or 8 accords hthlegal nature of that decision in tregtienal
applicabldegal framework?

Public participation on the “zero option”

13. The public should have a possibility to provideutipomments and havikie account taken of
themtaken-intedueaccountat an early stage of decision-makimigen all options are opean
whether the proposed act|V|ty should go ahead a(ltlada SO- called “zero optlon”)lihls—ls

thlsFamng to do scwould not be compatlble W|th the Conventmreqwrement for the public

to have an opportunity to participate when all opsi are opeft This recommendation has
special significance if the proposed activity i&ehnology not previously undertaken in the
country and which is of high risk and/or unknowrigmial environmental impact. If the only
opportunity for the public to provide input intcetldecision-making on whether to commence
use of the technology is at a stage when there rgalistic possibility for the country not to
proceed, then this would not be compatible withGoavention:?

|  40.14.With respect to decision-making subjecttticles-67-e+e Conventionsteps should be
taken to ensure public authorities do not entee@gents and/or take regulatory or non-
| regulatory decisions, e.g. issamy preliminary or partial consents or permitst thauld

L FCE/MP.PP/C.1/2006/4/Add.2, para. 29
1 ECE/MP.PP/2008/5/Add.6; ECE/MP.PP/2008/5/Add. 10EBMP.PP/2011/11/Add.3.
12 ECE/MP.PP/2008/5/Add.6, para 74
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practically foreclose certain options witheptoviding for public participation in accordance
with the Conventior?

Complex decision-making

15. The framework for public participation should espond to the framework for decision-
making which may involve various consecutive sigat decisions under article 7 or 8 of the
Convention (policies, plans, programmes, legistdtegulations) and various individual
decisions under article 6 of the Convention (fagiraple authorizing the basic parameters and
location of a specific activity, its technical d@si mitigation measures and finally its
technological details related to specific environtaéstandards as applicable to the activity in
the selected location). While the compent autlionay have certain discretion as to the range
of options to be addressed at each stage of tlisiaieenaking, at each stage where public
participation is required, it should be providedea the procedure, when all such options are
open and effective public participation can takecpl

16. The framework for public participation in complegaision-making may reflect the concept of
tiered decision-making whereby at each stage oflftgsion-making certain options are
discussed and selected with the participation @fatlblic, and each consecutive stage of
decision-making addresses only the issues witl@rogition already selected at the preceding
stage. However, irrespective of how the frameworkdecision-making is structured, the public
should have a possibility to discuss, at an edagesof the entire decision-making, the nature of
and need for the proposed activity at all (theated “zero option”).

4317 When determining which of the multiple decisionginomplex decision-making process
should be subject to public participation under@oavention, the following criteria may be
taken into account. The extent to which:

(a) The decision in questiandeed permits” the activity in question;

(b) The parameters for the proposed activity set byl#eésion are environmentally relevant and
significant;

(c) The parameters ethe proposed activity set by the decision forectbs®ptions to be
considerenly-at-thaht laterstage;

(d) The decision may change environmentally signifigzarameters set by a predang decision
which required public participatiof?

(e) The activity, by virtue of its nature, size or ltoa maybe-controversiabraffector be of
interest taa significant number of peopler+raisesnterestamengsignificant-nrumberof

(f) The proposed activity will require a large commitrhef public funds (e.q. medium to large
infrastructure projects);

6(a) The implementation of the activity, plan, programmelicy or legal instrument
requires the decision to be taken in cooperatidh thiose affected and interested;

{e)(h) The decision, in order to be effective, requiregipalarly broad comprehension and
acceptance;

() High quality results are sought.

Delegating responsibility for public participation

13 ECE/MP.PP/C.1/2009/4/Add.1, ECE/MP.PP/C.1/201084/.&
14 ECE/MP.PP/2008/5/Add.10

10
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| 2218.While the responsibility for carrying out publicrtieipation should in general be assigned to
the public authority which is competent to take égpective decisions, in certain situations this
may not provide for the most effective public peaigation, for example:

(&) Where the competent public authority is a centoahiocated far away from the intended
location of the proposed activity and this may linthe public concerned from effectively
participating, for example, from inspecting alleent documentation and/or attending
hearings

(b) Where the competent public authority has an inténethe outcome of the decision, including
where it acts (either itself or through laedy-suberdinated-tedntity under its contrplas a
promoter (developer)of the project In cases where the competent authority is also the
promoter, it is recommended that responsibilitydairying out the public participation is
always delegated to another impartial body;

(c) Where the proposed activity is so controversialanso complicated that the public
participation should be carried out by an impattiadly highly experienced in carrying out
such processes.

43.19.If, in situatiors such as those set out in paragrapid88bove -a-public-autheritihe legal
frameworkseeks to delegate apy-aHadministrative tasks related to a public partiggat
procedure, to persons or bodies other than the etanpauthority, it shouldearbornein mind
that:

(a) The ultimate responsibility for ensuring the pulgarticipation process complies with the
requirements of the Convention will still rest witlte competent authority;

(b) Whenf delegating tasks related to a public participatbrocedure;-the-competentauthority
sheuldthe legal framework should clearly specify:

(i) the distribution of tasks between the various st
(ii) the obligation of the entity being delegated-toegport to the competent authority with
respect to the completion of the delegated tasks;

)c) While developers (project proponents) may hire aliasts specializing in public
participation, neither the developers themselvegheconsultants hired by them can ensure
the degree of impartiality necessary to guarantepgy conduct of the public participation

| procedurein compliance with the Convention. Therefore, givthe developers (project
proponents) sole responsibility for organizing pludlic participation, including for making
available the relevant information to the publiddor collecting comments, would not be
compatible with the Convention. This should noté&d as entirely excluding the
involvement of developers, overseen by the compgtalic authority, in the organization of
the public participation procedure. For example,dbveloper may be required to:

(i) Notify the public in line with article 6, paragraghor at least to pay for some of the costs
of such notification (e.g. notices in the pressmtelevision) or

(ii) Assist in the organization of public hearipgs

(iii) Pay a special feer feesto cover the costs related to public participation®

——Provide relevantfylinformation to the publie-eenecerniregarding the proposed activity
and respond te-preliminanuestions from the public about the public paragipn
process, e.g—arising-froragarding preparations for the public hearing.

(iv) ;

(d) Any-@Arrangements requiring or encouraging developeester into public discussions
before applying for a permit are in accordance \aiticle 6, paragraph 5, provided that such
arrangements are in addition to a mandatory pualiticipation procedure meeting the
requirements of article.6

14.20.If the-competentpublic-autheritiegal frameworlseeks to delegate adristrative functions

other than those set out in paragraph@c) (i)-(ikiv) above, it should ensure that the persons

| *ECE/MP.PP/2011/11, para. 85.

11
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or entities it seeks to delegate to are impartidl @ not represent any interests related to the
proposed activity subject to the decision-makingctBentities might include:
(a) Other public authorities, for example a centrahatity may delegate such tasks to the local
authority in the location of the proposed actiyityr
(b) Bodies or persons, whether public or private, sgiisong in the organization of public
participation, for example planning inspectors @amenissions d'enquéte publique, or

1521 Alternatively, responsibility for organising publparticipation may in part be delegated or
commigsioned to members of the public concerned themséimekiding NGOgromoting
environment protectigrprovided:

(a) Those members of the public are widely considenegtt in the public interest and are able to
carry out the tasks delegated to them in a eqeitaid non-discriminatory manner, paying
heed to issues of gender, faith, age, disabiliyepty, etc;

)(b) Those members of the public voluntarily conseniridertake the tasks proposed to be
delegated to them. This does not exclude the piissthat those persds may receive
remuneration for performing those tasks; and

b)(c) The public participation procedure is carried su&imanner that fully meets the
requirements of article &nd the public concerned has access to a revievegure to
challenge the substantive or procedural legalitshoEe persons decisions, acts and omissions
in accordance with article 9, paragraplfa@d

(d) A lack of members of the public volunteering to ertdke the tasks proposed to be delegated
to them does not release the competent public gtisofrom their obligation to organize the
public participation procedure in accordance witicke 6 of the Convention;

(&)=

22. Possible tasks that might be delegatedto-satiies-orpersemsembers of the public
concerned might include:
(a) Notifying the public (article 6, paragraph 2),
(b) Making all relevant information accessible (arti6leparagraph 4),
(c) Organizing public hearings (article 6, paragraph 7)
(d) Collecting and collating comments (article 6, paspd 7).

16.23.Legal provisions allowing the public to organise thublic participation process (for example
the possibility in some countrie$ the Eastern Europe, the Caucasus and CentrahAsgion
for the public toprepareundertakeso-called “public expertiza”) should be consideasd
supplementary measures and not as the only metasimglement the requirements of the
Convention®

Defining and identifying the public whictsheuldmay participate

| * ECE/MP.PP/2011/11/Add.2

12
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1824.To ensure that theationallegalframework for public participation in environmenthdcision-
making is implemented insdaransparent, clear and consistemanneras-poessibleguidance
should be provided to public authorities to agsisin to identify the public whickheuwldmay
be affected by, or may otherwrse have an mtearestter-paeln aglven deC|S|on makmg
procedureand-toencouragd i ice
To this end, When |dent|fy|n>gthe—sheu4d-be-eensrderedrm publlc concerned with respect to
a proposed activitythe competent public authority should ensure that

(a) The variougarget-groupgroups of stakeholdete be considereds a minimumamong the
public concernedegardingwith respect tdhe proposed activity are cleadgfinedpecified
This is a key issue to ensure effective publicipgetion in accordance witlire-regquirements
ofthe Convention;

(b) The public concerned includes a wide range of &stsr, ensuring a well-balanced and
inclusive involvement of the public. Many decisiomish an environmental dimension also
involve social and economic interests, and theesponding interest groups should be
|ncIuded in the publlc part|C|pat|0n in an eqmtahtay—z

Efforts sheu#d—bare made to |nclude crrtlcal voices, as far as theytrcbute
positivehconstructively because they will voice their opinion anyway #&nalill make for a
more efficient and effective procedure to inclukdent in the discussion at an early stage

ehudingtetind-nossiblesomaremises;

(d) Specialattentioncare is paid to identifying those who could potalhtihinder the
transparency and balanced nature of the decisidirmarocess, for example strong lobby
groups or thosere-ceuld-nfluenemith a special relationship the decision-makers;

{h(e) Special attention is also paid to identifying grstlpat are hard to reach for different
reasons:

(i) Some members of the public can be willing but uaablparticipate (e.g. vulnerable
and/or marginalized groups such as children, gie¢eple, women in some societies,
migrants handicappegeoplewith disabilities those with low literacy, language barriers,
economically disadvantaged groufisose without access to internet, televisionaglia,
etc.)

(i) Others may be able to participate but unwillingg(epeople with previous bad
experiences, lack of time, see no benefits in gpgting- etc)..);

(i) At a minimum, &fforts should be made to invoheleast-a-minimumforganizations
representing such groups.

(f) _The list of possible public concerned is not aetbene. Other members of the public with an
interest in the decision-making may put themseloesard to participate and should be able
to do so.

| TPreambutar paragraph-bbthe Convention
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Participation of fereign-publicthe publicfrom-neighbeuring-ordownstream-countaeoncerned

from other countries

25. The environmental impacts of activities subjedtit® Convention may occur across national
borders. In accordance with the requirement ircler8, para. 9, of the Convention, the public
must have the possibility to participate in decisinaking under the Convention without
discrimination as to citizenship, nationality omagile.*® To this end:

(a) The legal framework should not contain anything thacriminates against the public from
other countries participating in decision-makindhie country of origin that may affect them;
19.(b) Atthe SnationaHeveldeps should be taken to put in place arrangemaeitisother
countries, in particular with neighbouring or dotvaam countriesr those with shared
natural resource@hether within existing agreements on transbonndaoperation or on
transboundary impact assesment or otherwise) tiitdise the reciprocal participation of those
countries’ public in decision-making under the Cemtionwhichthatmay affect themThis
could use existing systems of transboundary caatsont or not. It may be on an ad hoc basis
or in the form of a permanent mechanism or mechanie facilitate the participation of the
foreign public concerned in environmental decisiwaking. Such arrangements may cover:
(i) Time-frames for public participation. The time+fras for public participation that
involves a transboundary element should be at ésaking as those that do not involve a
transboundary element, to account for cultural@dmunication problems. The
timescale for public participation should begin wtike relevant documents become
available to the public concerned in the affecteaintry, not when they are made

(i) Mechanisms for notifying the public about the comeement of the decision-making
procedure, their possibilities to participate, andue courseaboutthe decision takeand
their possibilities to have access to review procest

(iii) The translation of documents and interpretatiomngumeetings. While it may not be
possible to translate all relevant documents aé ot timescale for the public to
examine the documentation and submit their comnwiald start afresh each time that a
newly translated document becomes available.

26(c) Regional and/or local authorities should be enagenldo make similar arrangements
with their counterpartsn neighbouring or downstream countraascountries with shared
natural resources

| (d) In addition and without prejudice tbhe abovearrangementsparagrapt2s, internal

arrangements should be put in place to facilitageparticipation, without discrimination, of

the foreign publieereernedn public participation proceduremder the ConventionSuch
arrangements may include:

(i) Making accessible on the internet as much informmedis possible in the main language(s)
used by the public concerned in those countriesntiatly affected (e.g—theeighbouring
or downstream country/countries).

(i) Waiving visa fees and expediting visa processesatble the public concerned from the
neighbouring or downstream country to enter thentguof origin to examine all
information relevant to the decision-making andedice part in any hearings that may be
held.

(iii) Using video- or tele-conferencing to enable theifpm public to participate.

28.

| *®See also article 3, para. 7, of the Protocol oat&gic Environmental Assessment.
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2126.In determining whether the foreign public, inclugliereignNGOs promoting environmental
protection hashavean interest in a particular environmental decisiwaking procedure, the
foreighpublic should be treated at least as favourabthegublic from the country of origin
would-betreated-under-its-ownationallegistation'® Similarly, the public concerned from an
affected country should have access to a revieweplare under article 9 on the same footing as
the the public from the country of origin.

27. If either the competent public authority the public from-an affected-neighbouring or
dewnstream-countopuntry-consider that that public has an interest in aqdar
environmental decision-making procedure, but thadip@authorities ofthat-neighbouring or
dewnstrearthe affected country refuse to participate in theision-making process, the country
of origin may nevertheless provide opportunitiasti@ public of the affected country to
participate, using means that will not constitutérderference with domestic affairs of the
affected country. For example through those meatsut in paragragbb(d)i)-(iii) above.

Individual notification

2228.To ensure adequate and effective notification efihiblic concerned, public authoritiesy
wish tosheuldestablish mechanisms whereby members of the pinitdirested in a particular
decision-making process or in all decision-makingcpsses of a particular type may request to
receive timely individual notification of a decisianaking procedurd his sheuldmay
alsoinclude, at their requeghembers of the public ddGOs promoting environmental
protection(whether from the country of origin or a poteniaffected countryfwhether
national-orforeighivheincluding thosearenot necessarily located in the geographical area of
the decision-makingSuch mechanisms might include electronic mailisis land automatic
notifications connected to electronic databases.

Practical arrangements to support public participan

| 2829 Practical arrangements to facilitate effective jprticipation should be put in place where
appropriate. For example:

| (a) Local public authorities andor publicutiity-institutions(e.g. schools or public libraries)ay
be required to assist regional and/or central aiiié® in carrying out, with due compensation
where appropriate, certain functions related tdipydarticipation (for example making
available documentation for inspection; assistingrganising public hearings providing
the venu

(b) Measures may be taken to facilitate the publictseas to information relevant to the
decision-making (for example, by providing the lwlwith access to information for the
least possible cost, such as by making copiesquiested documents available free of charge,
and by expediting time-frames for accessing infion);

(c) Schemes may be established to support, finan@albgherwise, the public yoarticipate (for
example assistingo assiswith travel costs otravelarrangements for the public concerned to
prepare for andttend public hearinggo provide technical or legal support to assist th

publlc to- enqaqe effectlvelv W|th the part|C|pat|on proOess

| *°Article 2, para. 6 of the Espoo Convention
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Evaluation and research on public participation pcces

30. Public authorities designing and carrying out publrticipation procedures should, to the
extent feasible and appropriate, invest in soci@ree research to inform their practice and
build broader knowledge about public participatiBoutine, well-designed evaluation of public
participation efforts can make an important conitiitn to ensuring more effective public
participation processes in the future

. Public participation in decision-making on specific activities (article 6)

Appying article 6, paragraph 1 (a)

24-.31.In applying article 6, paragraph 1 (a) of the Cortigm, the followingis recommended
thasheuldbe-borretrmiad
(a) he-threshold as-indi ed4n nnat-the opventiomene 0 1
eapaemes-erf—eu%pu%yvhere one operator carries out several actlvmémg under the same
subheadin@f aAnnex lin the same installation or on the same siteptiseluctioncapacities
or outputsof those activitiesrebe added togetha%O
(b) References to threshold values “per day” in anmeednsbe read aper twenty-four hour
period beginning and ending at midnight
(c) Capacities or outputs indicated in anneglatebe read ags-capacities or outputs technically
possible and/or legally permitted and #mtapacities or outputs planned to be achievéd
(d) Ferthe-avoidance-of-doulParagraph 20 of annex | to the Conventii@nread to
encompasssany activity subject to an environmental impasegsment procedure (EIA)
requiring mandatory public participation under oaél legislation by reason of international
law (e.g. activities covered by anngx to the Espoo Convention), supranational law (e.g.
annexl projects and those anndkprojects included by way of categorical scregnunder

the EU EIA Directive) or an independent nationdked&ination-

(e) If domestic legislation requires the carrying ofiagrocedure that includes all the basic
elements of an EIA procedure, without it being ndras suchthe such-ade facto EIA
processsheuldbe considered an EIA for the purposes of paragepbf annex;t*

() Those activities listed in annex | of the Conventior which no thresholds are set
(e.g. nuclear power stations, chemical installajanstallations for incineration or IandfiII of
hazardous wastetc. )arebesubject to artlcle 6, paragraph 1 (a) regardléﬂsemr size?

(g) By virtue of the first sentence of paragraph 22mfiex 1, any change to or extension of an
activity listed in annex | of the Convention for ist no threshold is sét-belikewise subject
to the requirements of article para.(1)(a), regardless of their size

20 Guidance on Interpretation and Implementatiorhefl®PC Directive,
http://ec.europa.eu/environment/air/pollutantsistery/ippc/general_guidance.htm
2! Guidance on Interpretation and Implementatiorhefl®PC Directive,
http://ec.europa.eu/environment/air/pollutantsistery/ippc/general_guidance.htm
%2 ECE/MP.PP/C.1/2010/4/Add.1

3 ECE/MP.PP/2011/11/Add.3
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| Applying article6, paragraphé (1) (b)

thenationallegal framework to determine whether a decisioa @noposed activity which is not
listed in annex | may yet have a significant eff@etthe environment and thus require public
participation in accordance with the requirememtaricle 6. The mechanism for such a
determination may be related to the system of HEl&ay be independent from it, or a mixture
of both approaches may be applied.

‘ 25.32 Article 6, paragraph 1 (bpf the Convention requires a mechanism to be ksl within

| 2%33.rrespectiveof whether the above determination is related to fiepocedure or not, the
recommended first step is to identify all activstighich potentially may have an effect on the
environment. Such activities may include:
| (a) Any activity which under nationallegislation requires an environmental permit oetice
(such as noise permits, waste permits, permitfging, authorisations for culling or
disturbing animalswater permit for discharge of water or for wateake, fishing permits,
export or import permits for endangered spe@és);
(b) Any other activity subjeatnrder-nationaHavto an individual screeningnder national law
For example:
(i) Changes to or extensions of activities within tbepe of the second sentence of
| paragraph 22 of annex | to the Conventjon
(i) Activities subject to individual screening for erommental assessment (for example,
‘ aAnnex Il activities under the EIA Directive) or bigdrsity assesnent (for example,
activities subject t@Article -6.3 of the Habitat Directive) ;

| 2834 Following the identification of all activities thabtentially may have an effect on the
environment, a determination must then be made aich of those may have a “significant
effect” and therefore require public participatiaraccordance with article 6, paragraph 1(b).
The mechanism for this determination may take ¢ fof:
(a) Deeming particular types of decisions concernirgpi®e types of activities to be subject to
public participation in accordance with the proorss of article 6 (the “list” approach, as used
| in aAnnex | of the Convention); or
(b) Requiring public authorities to make such a deteation through a case-by-case examination
(the “case-by-case” approach); or
(c) A mixture of both above procedures.

| 2935.f the rationallegal framework requires public authorities to mée determination under
article 6, paragraph (1) (b) through a case-by-easmination:
| (a) Thenrationallegal framework should establish a list of cleatecta against which such a
determination should be made;
| (b) These criteria should include the criteria useth@wnationallegal framework:
(i) To test for significance in environmental assesgr(fen example, the criteria listed in
annex 3 to the Espoo Convention); and
(i) To decide which of the multiple decisions of a ceemplecision-making process require
public participation (see paragrapht¥above).
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3436.The determination should be subject to reviswler article @t the request of the public
concerned?

Applying article 6, paragraph-{c)

3237. Article 6, paragraph 1(c)s not a mandatory provisior—PaRiglic authorities that seek to
use this provision should bear in mind that thevigion —requires a determination that a
proposed activitypoth

(a) Serves national defence purposes; and
(b) The application of the provisions of article 6 wabblave an adverse effect on these purposes.

33.38.Such a determination should be made within a ctemmsparent and consistent framework,
either through establishing and maintaining:

(a) A list of activities and criteria that if a publawthority determines in a particular case are met
may be deemed to fulfil the above requiremgents

(b) A legal mechanism for a case-by-case determinatiovhether the above requirements are
met based on criteria set by law

It is recommended that either case, the grounds for exemption in ari¢learagraph 1(c)

should be interpreted in a restrictive way, takimg account the public interest in ensuring

effective public participation in decisions affegjithe environment.

Adequate, timely and effective notification (artech, paragraph 2)

39. Thenationallegal framework should expressly stipulate thatghkelic concerned be informed in
an adequate, timely and effective manner, so thialigpauthorities have clear guidance as to the
timing, content and quality of notification, in fiaular when they have certain discretion as to
how notification is to be carried offt.

Adequate notification

3540.The notification of the public should adequatelgrass all matters listed in article 6,
paragraph 2, (a) to (e) accurately, in sufficiestiad and in clear language. In particular:
(a) With respect to article 6, paragraph 2 (d) (ii):
(i) Tthe opportunltles for the publlc to part|C|pate almeltlme frames regardlng those

as%eeve@—e*aggeaa%e&peetaﬂe&s
(i) As a good practice, an overview of the public pgptition processineluding-a-summary

of-the-meost-impertant-infermationpuld be prepared and attached to the invitation fo

public participationlt is recommended thathe overview

(1) Provide information about the opportunities for gudlic to submit commengnd
the method(s) by which they can be submitted loalin writing, electronically,
etc;

(2) Include a summary of the most important informatielevant to the decision-making
(e.g. the EIA);

{X(3) -sheuldBbe coordinated with all public authorities involviedthe public
participation processo as to ensure that those aspects under the tsmpef other
authorities are included also;.

4 UN document reference forthcoming (ACCC/C/2010/5@ech Republic))
“ECE/MP.PP/2008/5/Add.10; ECE/MP.PP/2008/5/Add.6apal.
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| (b) With respect to article 6, paragraph 2 (d) (ivg grecise contact details of thedy or
person(s) from whom relevant information can bewi#d and precise information about
where and when it is available for examination;

(c) With respect to article 6, paragraph 2 (d) (v):
(i) The precise contact details of thedy orperson(s)to which comments or questions can
be submitted,;

(i) The time schedule for transmittal of comments asgions, recalling that the time
| schedule should, in accordance with articlp@agraph 3, provide a reasonable time-
frame, inter alia taking into account that the ngeahnotification used may have an
impact on the timing for the notificatia@ffectivelyto effectivelyreach the public
concernedfor example, publication in the government’s ciffi notification database,
though the database is publicly accessible, mayomwititute effective notification for

most members of the pubhc who do not check sutabdaes on a dallv basls)

{eh)-With respect to article 6, paragraph 2 (vi)

£3(d) tFhe notice should indicate which particular inforinatelevant-te-the-decision
makingwill be made available in accordance with articlp&ragraph 6. It should also make
clear that access to this information will be aabliéfree-of chargdor examinatioriree of
charge While not all information must necessarily beailed in the notification, as a
minimum it should include the application to perthi proposed activity and its main
attachments, including EIA documentation if aayt-andshould alsdriefly outline theother

types ofgeneral-nature-of- thatherrelevaninformation to be made available

(e) With respect to article 6, paragraph 2(e), a gaadtjre for those activities subject to article 6
that are not subject to any national or transboynBA procedure, is to inform the public
| concernedn a timely and effective manneither of the results of the EIA screening orthié
activity was not subject to such a screening -hefriature and results of any other procedure
applicable to the activity

41. To assist the public concerned identify notices thay be relevant to them, it is recommended
that the title of any written notice state the megd activity, the nature of the proposed decision,
and the proposed geographical location(s).

42. More generally, to ensure that the publ|c concemenlformed in an adequate manem reamd

makmg publlc authontles should ensure th@fbmals sheulelhave the knowledge and ability

to deliver effective outreach to tpeblic concernegublic

éf)_

3643.If the publicadthoritylegal frameworknandateslelegates the task of notification to a third
party, for example, the developésg-autheritit -shouldrequire theehird party to reportte-ibn

a timely basis to the competent public authdiigp-recerds-ofthe-rbtation-process,
ineludingegardingwho was notified, regarding what, when and how.
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Timely notification

44. The requirement for informing the public in a “titylemanner should be seen in the context of
| the obligation to provide “reasonable time-framésticle 6,paragraphpara.3) and “early
public participation, when all options are open effdctive public participation can take place”

I (article 6 paragrapiparagraph4).

{a)-The various forms of written notification should dieseminated to the public concerned on the
same date. If this is not feasible, the time-frafoeshe public to participate should be

calculated from the latest date that written ncmrtﬁron is dlssemlnated and would effectlvely
reach the publlc concerned B

45.

Effective notification

| 38-The requirement for the public to be informed ir‘effiective manner” means that public
authorities should seek to provide a means of imiiog the public which ensures that all those
who potentially could be concerned have a reaseraiidnce to learn abathie proposed
activity iesand their possibilities to participate.

3946.What will constitute “effective notification” mughereforebe determined on a case-by-case
basis, taking into account the particular situatioeach case.

47. Public authorities should ensure that the notiftcatind all accompanying information remains
available to the public throughout the entire paiplarticipation proceddrso that members of
the public Iearnlng of the procedure later in thmcpss st|II have accessattb reIevant
informationa
abldn orderto part|C|pate effectrvel%z

48. Care should be taken to ensure that, where monedaie means of notification is used, the
information providedn the various forms of notification is consistent.

49

4149 .In order to ensure adequate and effective notifinatheratiorallegal framework should
provideferthe possibility for repeated notifications, for exae:
(a) WhereWhenthere is some doubt that the public concerned &as hotified effectivelye.qg.
if there are complaints from the public concerrethit effect

{a)b) When the proposed activity will entail more thare @®cision that requires public
participation under article 6 (see also paragiEsil5-17 above);
b)(c) WhereWhensignificant new information comes to light or thecamstances change

in some significant way necessitating the publibeégrovided with a further opportunity to
participate. This includes significant new inforinatof a procedural nature, for example, the
time and venue of the public hearing, if the pubbs not previously been informed of this;

2 ECE/MP.PP/2008/5/Add.6
2" ECE/MP.PP/C.1/2009/8/Add.1
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| (d) WhereWhenthere is additional information which could notgrevided with the original
notification regarding the commencement of the gdo@ and which, in accordance with
article 6, paragraph 2 (d), should be providednasvehen it can be.

o)

Methods of notifying the public

| 4250.When designing obligations concerning methods fafrining the public, it should be ensured
that:
(a) The methods chosen atailored to reach as many as possible ofpsengublic
concernedin particular as many as possible of those inrtiraediate vicinity of the proposed
activity or its environmental effegts

(b) As aprineiplegood practiceat least three different means of notifying theljmudre used
(c) Language |ssues are addre%e@eessary

(d) Members of the DUblIC mcluqu envwonmental NG@ho have requested in advance to be
notified are so notified andistribution lists are kept up to date

4451 .As a minimum, public notice should be plaeeethe(i)- in a public place in the immediate
vicinity of the proposed activity (e.g. on a proein fence or sign-post on each road leading to
the site of the proposed activity, etc.) and (ii)apublic notice-board and websitemepag®f
the public authority competent to take the decisibis recommended to supplement this notice
shouldbe-supplementeadith at least two other forms of notification, inding as appropriate:

(a) Public notice in the mass-media (radio, televisiad newspapers corresponding to the
geographical scope of proposed act|V|ty (natlonwlonal and local);

) : . bitethe):

{H(b) Public notice in places highly frequented by thbljmuconcerned and customarily
used for the purpose (e.g. notice-boards in comiypimaills, bus stops, post offices,
commercial centres, local parisheshools, kindergartens, sport halls, sport figtuseting

places for marginalised groupc);
{e)c) Public notice on the notice boards and websitesl dbcal authorities in the area
potentially affected

28 ECE/MP.PP/2011/11/Add. 1 para.70
2 ECE/MP.PP/201H1HAdd 1 para.70
3 ECEIMP.PP/2008/5/Add.6
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6(d) Public notice through social media (e.q. Facebd@kiter, blogs). This is particularly
useful for notifying younger members of the pulico may not be reached by more
traditional forms of media.

52. If one of the chosen ways of informing the publioat its possibilities to participate is via the
local press, effective notification would be makely met by choosing the newspaper with the
largest circulatiori® It will also likely be more effective to publistotification in a popular daily
local newspaper rather than in a weekly officiairjwal*?

53. It should be recalled that some sections of theujabipn, for example rural populations in some
areas, cannot read or write or may not have reguieess to the Internst.

4654 Notification through the notice-boards or websit¢éhe project proponents (whether a private
or public entity) should be considered only asgpementary means. For the avoidance of
doubt, such notification can not substitute forfizztion on the notice-board and website of the
public authority competent to take the decision.

55. Journalists’ articles commenting on a project ia piess, internet or televisiamay be very
while-useful as a supplementary means of informing thigauHowever they do notpersen
themselvegonstitute public notice for the purposes article 6, paralgrapof the Convention
and cannot replaceit

56. In addition to members of the public who have retgeein advance to be notified of the
decision-making procedure, individual notificatioay be useful for those members of the
public who are identified as having special intes€s.g. those known to have legal interests or
those living in the immediate vicinity}—e+rthosbose-awareness-ofthe-case-is-of-special
portance Ggumbrella-organizations o NGOs).

Reasonable time-frames to inform the public and fitve public to prepare and participate
effectively (article 6, paragraph 3)

4857 When designingheinationathe legalframeworkfor public participationthe-Parties-should
bear-in-mindt should be recalled that a general principle that tliequirement to provide
“reasonable timeframes” in article 6, paragraph 3:

(a) Means “reasonable” from the point of view of thébjic seeking to prepafer and
participate effectively in the public participatiprocedure;

(b) Should take into account, inter alia, the natuoep@exity, size and potential environmental
effects of the proposed activityThus, a timeframe which may be reasonable with respect to
a small simple projestith-only-localimpaecmay well not be reasonable in the case of a
major complex projeabr one with potentially very significant environntal impacts

31 ECE/MP.PP/2008/5/Add.6
32 ECE/MP.PP/2011/11/Add.1, para.70
33 ECE/MP.PP/2011/11/Add.1, para.70

34 ECE/MP.PP/2011/11/Add.2
%5 ECE/MP.PP/2008/5/Add.6, para. 69.
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)(c) Should take into account generally applicable adstrative time-frames in the
country (e.g. time-frames for making an informatiequest and appealing a refusal).

4958.The different phases of a public participation gahare for which reasonable tiframes are
required include:

{a)-Informing the public concerned about the commencekthe procedure (article 6, para. 2);

(a)

{b)}-Enabling the public concerned to become acquaintdthe documentation (article 6, para
6). This period should bestficienthrlong enoughto allow the public to request additional
information in accordance with article 4, paragrapnd paragraph 2 that it considers may be
relevant to the decision-making on the proposeitigt

(b)

(c) Enabling the public to submit any comments, infaiforg analyses or opinions that it
considers relevan(article 6, para 7)In setting this time-frame, the way in which coemnts
may be submitted should also be borne in mindekample, if comments are to be submitted
by post in writing, the effective deadline will beveral days earlier than the end of the time-
frame to allow for delivery

(d) Considering the comments, information, analysespamions submitted by the publiarticle
6, para. 8);

(e) Taking the final decisiorandtaking due account of the outcome of public pgrttion
(article 6, para 8)
(i) Preparing the statement of reasons and considesatio which the decision is based;
{—Preparing the text of the decision;
(ii)

{)Taking-the-final-decision-and-netifyiNmtifying the publicaccerdinghpf the decision;

i A f thedecisi

Gi(f) trfermingthe-publicabeout-the-decisntogether with how the public may access the
text of the decision and the statement of reasndsansiderations on which it is based
(article 6, para 9).

5659 .With respect to the setting of time-frames for ¥heous phases of public participation
procedures, theatienallegalframework may:
(a) Set fixed time-frames for each phgse
2)(b) Set minimum time-frames; or
b)(c) Adopt a flexible approach whereby the public adithes responsible for a particular
public participation procedure are responsiblesgdting time-frames appropriate to the
circumstances of that case.

5160.FheA flexible approach has the advantage of enablindgigpabthorities to set time-frames for
the public participation procedure that take intoaunt factorgustsuchas the nature,
complexity, size and potential environmental eSemftthe proposed activity. However, it
potentially leaves public authorities with absoldiscretion in setting time-frames, which could
result in uncertainty and inconsistency. Thushé flexible approach is to be used, Hadienal
applicabldegal framework should specify, for each phasénef public participation procedure,
either a maximum or minimum tirfeame depending on which will better facilitate pab
participation in that phase.For example:

(a) The setting of a minimum time period is generallyrensuited to the phases of the public
participation procedure that the public perfornms @xample preparing and submitting
comments);

(b) Conversely, the setting of a maximum time periogeiserally more suited to the phases of the
public participation procedure which the publictaarity must perform (for example the
consideration by public authorities of commentsnsitied by the public). The setting of a
maximum time-frame for the public to submit comnsemégardless of how long the
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maximum time-frame is, runs the risk that, in indual cases, time-frames might be set
which are not reasonable;

61. If the rationallegalframework specifies fixed time-frames, it shoulslaaminimum, set two
scales of time-frames: one scale fepcedureproposed activities subject to mandatory EIA
procedure (i.e. those deemed to have significavit@mmental impactjelating-tosmaller
simplerprojectswvith-only-local-impastthe-etheand ashorter scaléor meremajerandcomplex

projectproposed activities whose environmental impaadéniified by screening.

5262.If the natiendlgal framework specifies minimum time-frames, fégal framework or
accompanying guidance should make clear that treegenuinely minimum time-frames from
which the setting of longer time-frames is not gpdssible but in fact recommended for
proposed activities with more significant enviromtsg impacts (e.g. those subject to mandatory
EIA procedure) or those affecting a large numbepemiple.

| 5363.The legal framework should provide clarity as te tialculation of the various time-frames,
which should be expressed in clear terms. For el@amp
(a) Wherever possible, the terms used to express tiamefs should be in keeping with those
customarily used in national legislation;
(b) If time-frames are expressed in days, it shouldlear whether those are calendar days or
working days, and the approach adopted should hgistent throughout the legal framework;
(c) The beginning and end date of time-frames shoulchlmilated with care, taking into account
public holidays. For example, if the end date gheen time-frame would fall on a public
| holiday, the following working day should be used
(d) While “days” are most suitable to express shorige{frames, longer time-frames may be
expressed in “weeks” or “months”
{h(e) Wherever possible, the main holiday seasons (édisummer, late December)
should be avoided as times for holding public jggsétion procedures.

Some examples of good and bad practice with respebe time-frames for the different
phases of public participation procedures include:

* A period of ten working days for the public tepect the documentation, including the EIA
report, and to prepare to participate in the deosishaking process concerning a major
landfill, does not meet article 6, paragraph 3tpuieement for reasonable tirfeames®®

[0
o

* A period of 20 days for the public to prepare gadicipate effectively cannot be consider
reasonable if the period includes days of geneslebcation in the country’

* In contrast, a period of approximately six weftksthe public to inspect the documentation
and prepare itself for the public inquiry and atier 45 days for the public to submit
comments, information, analyses or opinions relet@the proposed activityhe
construction of a waste incineragemajor-tandfl) would meet the requirements of the
Conventior?®

* A legal framework that provides for a minimuma3sf days between the public notice of th
| decision-making procedure and the start of pulditsaltations is a reasonable tHfineme, so

D

36 ECE/MP.PP/2008/5/Add.6, paras. 69-70.
37 ECE/MP.PP/C.1/2009/8/Add.1, para. 90
%8 ECE/MP.PP/C.1/2009/4/Add.1
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long as the minimum period is extended as necesakiryg into account, inter alia, the nature
complexity and size of the proposed activity.

| Early public participation when all options are opgarticle 6, paragraph 4)

5464. In the case of complex deC|S|omé|f a tlered deC|S|on maklnapproach is use(WheFeby

epﬂen—al%eady—seleeted—ai—the—p#eeedmg—ﬂm@araw above, the—feuewﬂg—a#e—mpeﬁant
tein order toensure early and effective public participatiorewlall options are open:

(a) Fist{There must be at least one stage in the decisiommpkocessvhen the public has the
opportunity to participate effectively dhe-need-forthehether theproposed activitghould
go aheadht all ({the so-called “zero option”) (see also preph-1513 above)and

(b) Seeend]n additiontheat each stage of a tiered decision-making protiespublic must
shouldhave the opportunity to participate in an early affdctive manner on the full range of

options under considerationedehthat stageof-a-tiered-decisiomaking-process

65. A good practice in applying the requirement folyepublic participation when all options are
open is to provide the public the opportunity tetiggpatein boththe screening anduring-the
scoping stageof the EIA procedure, when those issues to beideredd as important for further
examination are being identified.

66. “When all options are open” may be read as “whgnaiion could still be chosen as the
preferred option”. Some examples of when all aptioould no longer be considered open
include:

(1) When funding has been provided for a componenbwiesoptions but not others (e.g.
funding for a road that would facilitate developrnigna particular area);

(2) When a higher-level decision effectively precludeme options or identifies a
preferred option (e.g. a national policy to promaterm of development that is in
some options but not others);

(3) When a public announcement of a preferred optignbegn made even though the
plan or programme has not yet been adopted; or

(4 When a key politician has promised to constituémds they will pursue or
avoid particular options;

(5) When a public authority has concluded contracsgoeements with private parties
related to a decision subject to the Conventiorctviaiould have the effect of
foreclosing options without providing for publicrtiaipation.*°

56.67.While providing public participation at the veryriyastages of the procedure (for example at
thestage-ecreening andcopingstages in the EIA procedurer, {in a number of countries of
Eastern Europe, the Caucasus and Central-Aatdhe stage ¢he OVOS. procedure-{r
coeuntriesahereduring whichthe public participate in the process of develoghegproject
documentation by the developgris to be welcomed as a good practice, it shouldballed
that such an opportunity for the public to partitgymust be supplemented with opportunities to
| participatealso at the later stage when all the relevant m&tion/documentation has been
gathered/prepared and the public authorities aagposition to take the final decision.

%% ECE/MP.PP/2011/11/Add.2, para. 89.
40 ECE/MP.PP/C.1/2009/8/Add.1, para.119
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Encouraging prospective applicants to engage witle public concerned (article 6, paragraph 5)

5768 tnecentives-anGguidance to assist prospective applicants to idettié public concerned, to
enter into discussions and to provide informatiegarding the objectives of their application
before applylnq for a permlshould be mcorporated into themenallegal frameworkAFtleLe-a

69. While legal provisions requiring prospective apatits to enter into dialogue with the public
concerned before applying for a permit are to lmeraged, they are supplementary to the
public participation procedure to be carried outhry competent public authority.

70. Measures should be taken to ensure that such dmlpgvides accurate and reliable
information and does not amount to manipulationa@rcion.

Access to all relevant information (article 6, pageaph 6)

71. Access to all relevant information is a prereqeisitr effective public participation.

606.72.The information provided should be balanced. lusthpresent different aspects of the topic
and avoid any manipulatioB——ubject to article 4, paragraphs 3 and 4, accesscihe
prowded to all expert oplnlons reIevant to thelsieu maklnq Iherangee#e*peﬁ—epwens

73. Barrier-free access to information should be predi€otential Barrierseeuld-be-manifolthat
should be avoided include

(a) Tthe information is too complicated or too technical

(b) litis not in a language th#te public concernedan-understan(including where relevant
ethnic minorities or migrantgan understang;

(c) Tthe presentation of the information is of poor awdji.e. difficult to read or hear)

(d) lit is not located in convenient locatiomisavailable at convenient times or for a longugrio
period;

(e) -Tthere is too much redundant informatioamaking it difficult for the publicoromptlyto
ppemp%lyaccess the relevant mformatloor

61(f)

is not accurate or rellab(e q |t contams |ncon5|stenC|es)

The information

74. Both the information provided and the means of camigation should be tailored to the target
groups. In addition to the full original documeitat non-technical summaries of, as a
minimum, the EIA documentation and permit documgémtashould be made available to the

public.

62.75 Practical measures to facilitate effective pubhctigipation should be considered, e.g. the use
of electronic tools. For example, public authosaseeuldmay wish toestablish and maintain
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user-friendly websites where the public can finfdimation about the proposed activity, access
relevant documents online and submit electronicroents about the proposed activity. Such
websites may also, inter alia, include a list ofimnmental organizations recognized as parties

| in a procedure according to the relevant legistedied-provide-information-on-theplication

Access for examination

| 63.76.In order to facilitate effective examination by theblic concerned of all information relevant

to the decision-making the information should atinimum be accessible for examination:

(a) In the seat of the competent public authority;

(b) If feasibleand-appropriateelectronically g.gferexamplevia a publicly accessible register
with a user-friendly search function and an actéssirchive for the most important
documents from past processes

(c) If the seat of the competent authority is locagdaivay from the place of activifg.g. more
than two hours away by public transpettie information should in addition be made
available at a suitable easily accessible locagjoim(the vicinity of the proposed activity

{eh)-During usual working hours on all working days tighout the entire period of the public
participation procedureln addition, the competent public authority shocibdisider how to
make the information available to members of thiglipwho cannot access it during usual
working hours (e.g. due to their own working hours)

(d)

Fhe-abevdl he various locations and as a good practice, dpEning hours, for the public to

access the informatigghould be specified in the notification under detig, paragraph 2 (d) (iv).

64-77.In accordance with article 3, paragraph 2, meashresld be taken to ensure that officials and
authorities assist and providapartialguidance to the public in examining the information
relevant to the decision-making, for example expig the information and its relevance to the
decision-making. Public authorities may requestaghyglicant and/or consultants hired by them
(for example EIA consultants) to assist with tlaskt

Accessfree of charge

78. There should be no charge for the public to hacess:to examine the information relevant to
the decision-makingand in particular, no charges for requesting odoeting a search.

Copies at no more than a reasonable charge

79. In accordance with article 4, paragraph 8, theipudtiould be able to receive copies of
| information upon request, at no more than a redserzharge or for no charge at &lPublic
authorities intending to make a charge for copyiigrmation should make available, in
advance and in a prominent place, a schedule ofjebavhich may be leviedhspublie-sheuld

be able to choose the duplication method; e.gtaligi

80. Public authorities may wish to consider providimpies of documentsifree of charge in cases
where it is justified by the nature of the docuna¢ion (e.q if it is voluminous), the activity in
question (e.g particularly sensitive issues), erghblic concerned (e.g. members of the public
for whom attending the location where the informatis available free of charge would be

difficult).

| **ECE/MP.PP/C.1/2009/8/Add.1
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6481.In accordance with article 4, paragraph 1(b), thiglip should be able to receive copies of the
information in the form requested (e.q. in digialpaper form), unless it is reasonable for the
public authority to make it available in anothemfcor the information is already publicly
available in another form.

82. The public should be allowed to make copies onssteg their own means of copying, free of
| charge, including taking digital photographs otwa@nt documentatigmte

As soon as it becomes available

| 6983.All information relevant to the decision-making stibbe made available for examination by
the public concerned:
(a) As soon as it becomes available to the public aiitb®, at whatever stage in the decision-
making procedure that may be, and
(b) Should remain available for examination by the putbncerned throughout the entire public
participation procedurf{see pard&rror! Reference source not found._above}if]

{)84.As a good practice, all information relevant to dleeision-making should be held by the
competent public authority prior to the commencenaéhe public participation procedure.
This is to ensure that members of the public paditng early in the procedure are ableto do
separticipate-on a fully informed basis. If further informatioedomes available during the
public participation procedure, this fact shouldcharly flagged in all places where the
information is accessible to the public (e.q. omebsite, electronic database or paper file). In
accordance with article 6, para. 7, members optlidic who may have already participated
prior to the additional information becoming avhlE may of course submit further comments
etc. in light of the new information.

| 7085.Thenationallegal framework may envisage that certain infororatielevant to the decision-
making may be made available directly by the ajpplis and/or consultants hired by them (for
example EIA consultants). However, this should dxes@dered as a supplementary arrangement
and does not displace the requirement on the cempptiblic authorities to provide the public

| concerned with access to all the information reteva the decision-makind.

All information relevant to the decision-making

| 74.86.All information relevant to the decision-making tlimavailable to the public authorities (save
for information exempted from public disclosureaiccordance with article 4, paragraphs 3 and
4) should be made available to the public conceragdrdless of its quality and regardless of

| whether it is considered to be accurate, compréheasd up-to daté’

87. This mcludes raw data from monltorlng statlonserevf not yet valldated or made avallable in
its final for 3
desision® Should the authorltv have any concerns aboutcuhtm_t; the data, thev should provide
the raw data and advise that they have not beeregsed in accordance with the official

43 ECE/MP.PP/2011/11/Add.2

44 ECE/MP.PP/2008/5/Add.6

4 UN document reference forthcoming (! HYPERLINK
"http://www.unece.org/env/pp/compliance/Compliarmramittee/53Table UK.html" 9 ACCC/C/2010/53
(United Kingdom))
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procedure for processing raw environmental data. Sdme applies for processed data, in which
case the authorities should advise on how thewlasaprocessed and what it represéhts.

#3.88 In-additien+Public authorities should consider establishingtao§eninimum information
which is to be considered to be relevant to alisien-making under article @ara. 6and to
which the public should have access for examinai®a matter of course. For example:

(a) The full application for the decision to permit f@posed activity;
(b) All attachments to the application required by I&er example:
() The full EIA report;
(ii) All relevant maps;
(i) All relevant certificates;
(iv) All opinions issued by other public authoritiesodiner statutory consultees.
(v) Previous permits for the same activity;
(vi) Previous decisions on fines, obligations, susp@assicefusals of permit application with
respect to the project applicant;
(vii) All comments, information, analyses or opinionsmiited by the public in written
form or submitted orally and recorded by publidwities.

#4-89.In addition, without prejudice to the exemptionasnfrdisclosure contained in article 4,
paragraphs 3 and 4, the minutes, transcaptir recordings from any public hearings held with
respect to a decision to permit an activity covdrgarticle 6 should be considered as

| information relevant to the decision-making.

Without prejudice to the righaf-Partiesto refuse to disclose certain information

#590.While article 6, paragraph 6, expressly permitsekkemptions from disclosure provided in
article 4 paragraphs 3 and df the Convention, when designing and implementivegational
legal frameworkor article 6 decisionghe following should be taken into account:

(a) If information is relevant to decision-making, thiaere is a strong presumption that it is also
in the interest of the public seeking to partiogomt that decision-making to have access to
that information. Thuspthe-case-obny-informationrelevant-to-decisignaking;the
grounds for refusal set out in artlcle 4, shouldrtberpreted in @articularlyrestrictive wayat

uteking this public interest

|nto accoun;t

(b) Any decisions to exempt certain information froraaitbsure should themselves be clear and
transparent and give reasons for non-disclo$lre;

(c) In accordance with article 4, paragraph 6, if infation exempted from disclosure under
article 4 can be separated out without prejudiagdecconfidentiality of the information
exempted, public authorities should make availtideremainder of the information relevant
to the decision-making;

£e)(d) If circumstances change over time, so that the pkemfrom disclosure would no
longer apply, the information should be made abésléo the public as soon as it is ho longer
confidential;

48 UN document reference forthcoming o HYPERLINK
"http://www.unece.org/env/pp/compliance/Compliarmmamittee/53Table UK.html" 9 ACCC/C/2010/53
(United Kingdom))

4T ECE/MP.PP/2008/5/Add.7.
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{eh(e) Disclosure of documents prepared especially fod#gwsion-making procedure,
including in particulaenvirenmenta-impact-assasenEIA reports, in their entirety should
be considered as a general rule;

{eXf) For the avoidance of doubt, as a minimuhe public shall have access to all the
information listed in article 6, paragraph 6 (9)-(f

Procedures for the public to submit any commentsyriination, analyses or options that it considers
relevant (article 6, paragraph 7)

#691.The right to submit comments, information, analyaed opinions in article 6 paragraph 7 of

the Convention is granted to ‘the public” and rwtte “public concerned”, which means that
any public hearing or enquiry held under articlp#&agraph 7, should also be open to the
public generally; the public is entitled to submaity comments, information, analyses or
opinions that it considers relevant to the propassility:

(a) Free of charge;

(b) Without undue formalities.
For the avoidance of doubt, it is for the membethefpublic to decide whether thagemments,
etc.are relevant to the proposed activity.

92. _The public is not required to provide:

7Z(a) Proof of residence, citizenship, or domicile;

—Any ewdence as tthe-its sources of informatiot-used-forthe-purpose-of submitting its

Qa)—FlFee#—ef—Fesmenee—em&ensJ%p—er—demrclle
(b) Any-or anyjustificationsardbr reasoning for its viewglowever, although there is no legal

requirement for the public to provide evidenceaasons for its views, public authorities may
consider encouraging members of the public shoeldrdzeuragethb sedo so on a voluntary
basis, explaining that@sasons may assist the public authority to gaieepdr understanding
of the comments or opinions submitted.

Written submissions

#8.93 Fhe Parties-sheuld-establisfilear procedureshould be establishddr the submission of

written commentsghat enable such comments to be submitted
(a) Within the entire period of time envisaged for palplarticipation, including before, at or after
any public hearings that may be héid;
(b) In electronic form without undue formalities regiaiglelectronic signature.

94. Comments, information, analyses or opinions suleahitty the public may be submitted either to

the public authorityespensibleompetentor the decision-making do an appropriate impartial
body acting under the direction of that authotityhe latter approach is used, that body should
collate all commentsetc received and deliver them in their entirety to ¢benpetervesponsible
public authority, not only in an aggregated fdfhAs a good practice, an acknowledgement
should be promptly sent to each member of the pshbibmitting comments etc. to confirm safe

receipt.

‘8 ECE/MP.PP/C.1/2011/6/Add.1

4 ECE/MP.PP/C.1/2011/6/Add.1
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Oral submissions

#9.95 A public hearing or enquiry should be held whenitadrby:
(a) The scale of the activity and/or gstentialimpact;
2)(b) The size of the affected population;
b)(c) The controversial or high profile nature of thehat, recognising however, that this
often may not be known until the public has ha@pportunity to present its views
{)(d) A need to investigate witnesses;
{h(e) A need to provide cross-examination of conflictingws.

| 80.96.More than one public hearing or enquiry should &l lvhen merited by:
(a) The geographical scope of activity;
(b) The scope or location of the public concerned;
(c) New facts or evidence coming to light after thetfliearing.

| 81.97.The procedures for the hearing or enquiry should:

(a) Be clear, transparent and publicised sufficierilpdvance to enable the public to prepare and
participate effectively;

(b) Provide fair opportunities for all participantskie heard;

(c) Envisage sufficient time to hear from all majorirgsts involved,;

(d) Provide an appropriate balance between time devottte provision of necessary
background information and time devoted to questenmd discussion;

(e) Allow the public to express its views without hayito have legal representation;

(f) Allow opportunities for the public to:
(i) Distribute written statements and corroboratinglente;
(i) Present evidence through the testimony of withesses

(g9) Require a register to be kept of all participantsrading the hearing or enquiry.

8298.The proceduwss for the hearing may envisage:

(a) To enable public authorities to provide approprfatglities, he pre-registration of
participants wishing to:
(i) Speak;
(i) Use technical means;
(i) Distribute written materials;
(iv) Present evidence through witnesses;
Care should however be taken to ensure that pistraipn does not present a barrier to
participation (including if the registration fornowld present a barrier to those without literacy
skills)- and participants who have not pre-registered ¢alsigshould still be allowed to take the
floor=;

(b) Time-limits for taking the floor.

83.99.Public hearings or enquiries:
(a) Should be notified sufficiently in advance so ttiegt public is able to prepare to participate
effectively;
(b) Should beorganised-in a convenient locatiop{e-g—after-business-hours—outside-holiday

seasAji}-for the public concerned to attend and in a vehagis suitable for the purpose;
{a)c) Should be organised at a time that is suitabléhf@ipublic concerned to attend (e.g.
after business hours, outside holiday season);

(d) May be recorded and, if appropriate in the lighthef nature or significance of the proposed
activity, transmitted live by television @nternet.

{e)(e) In addition to the physical hearing, may if feagibke supplemented by technologies
such as audio or video-conferencing to enable mesrifeéhe public who cannot physically
attend the hearing to participate.
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100. The minutes o&thepublic hearing or enquiry
——Should becirculated to all those who made oral submissfongheir review and comments
regarding the accuracy of the recording of thelimsigsion within a reasonable specified time

anad a) N aYaWlaYa a¥a o a¥alla aYalaYa Nna-the oo a

(a)
(b) May be prepared on a rolling basis during the Ingaand made available at the end of the
hearing by using technical means

@)

| 85.01. In addition to public hearings or enquiries, otimter-active forms of public
participation may be used (e.g. informal publicdi&sions and seminars, bilateral consultations
with NGOs and other expertsonsensus conferences, round-table discussiokshsiaer
dialogues and citizens’ juries, multi-optional dgcn-makingexpert environmental evaluation
by the public, etc).

Taking due account of the outcome of public parfeition — scope of obligation (article 6,
paragraph 8)

| 86102. National-Legal frameworks for public participation in decisimaking should take
into account the following:
(a) As the right to submit views is granted under &t&; paragraph 7, to “the public” therefore
the obligation to take due account of the outcofrt@ée public participation must be
| understood as covering equally the commestts submitted by “the public” and those
submitted by “the public concerned”;
(b) The process for taking the comments, informatio)yses or opinions of the public into
| account should be fair and not discriminatdfy.

long as thg comments, information, analyses or opinions sulgehéte within the ambit of the
relevant decision and competence of the relevaligauthority, that authority must seriously
| consider alsuchcommentsetc. received, regardless of whether:

(a) Their purpose is to protect private or public iptr

byTheyarereasened-ornot;

(b) They relate to environmental concerns or (@ofl. economic analyses);

(c) They are reasoned or not. Though there is no tegailirement for the public to provide
reasons, members of the public should be encoutagenido as reasons may assist the public
authority to gain a deeper understanding of themzents or opinions submitted.

gﬁ

| 88104. A natienallegal framework which places the obligation to take doeoant of the
outcomes of public participation on the projectlaggmt and where relevant, its EIA/OVOS
consultant, without envisaging similar obligatidosthe competent public authorities would not
be in compliance with the Conventigh.

Some countries have developed guidance on whahdgaldue account” means in practice. For
example:

50 ECE/MP.PP/C.1/2005/2/Add.2.
51 ECE/MP.PP/2008/5/Add, & CE/MP.PP/C.1/2011/6/Add.1.
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* In 2008, Austria’'s Council of Ministers adopted 8tards on Public Participation to assist
government officials, which inter alia state thaffdke into account’ means that you review the
different arguments brought forward in the congidta from the technical point of view, |f
necessary discuss them with the participants, etalinem in a traceable way, and then let them
become part of the considerations on the draftingoar policy, your plan, your programme, pr
your legal instrument>

Evidence of taking due account of the outcome bligparticipation

89.105. With respect to evidence of taking due accounhefdutcome of the public
participation, ¥he obligation to take ‘due account’ under articl@&agraph 8, should be seen
in the light of the obligatioefin article 6, paragraph 9, to ‘make accessible tgtlidic the text
of the deC|S|on along with the reasons and conainims on WhICh the deC|S|on is based’

mtepepeted-aﬁhls means thathe—ebhgaﬂen—th%e statement of reasons accompanylng the

decisionshouldincludes a discussion of how the public participation waseh into account.

Thenatienallegal framework should therefore include a cleguirement that the statement of
reasonsheuldinclude, as a minimum:

(a) A description of the public participation procedarel its phases;

&)b) All comments received, identifying clearly whichnements have been accepted in the

final deC|S|on and which not and Whv not;

dow the comments

received have been mcorporated into the dec@?on

106. The statement of reasons should be published teigefth the final decision.

107. To assist the preparation of the statement of reasbcan be helpful to draw up a table where
the comments received and the ways in which theg bhanged the draft are documented. If
some comments were not taken on board, the readonthey have been rejected should also
be set out in the table. This is a good method whany comments are received, because
similar arguments can be clustered in the table.

906108. In addition to the discussion in the statemeneatons of how the views of the public
werecensideedaken into accounas a good practictherationallegal framework may include
a requirement that public authorities reply to esgbmission individually, explaining how it
was taken into accoupntand if not why not.

94.109. A lack of adequate evidence demonstrating how titeomes of the public
participation have been taken into accoehmttdmaybe treated as a significant violation of the
legal requirement to take due account giving risthé quashing of the respective decision.

52 Standards of Public Participation (2008; adoptethieyAustrian Council of Ministers on 2 July 20083ge
13, available at http://www.unece.org/env/pp/ppemstta_pp_standards.pdf

> ECE/MP.PP/C.1/2009/8/Add.1, para.100
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95.110. In addition to the written documents demonstraliogy comments were taken into
accountjn the case of decisions with particularly sigréfit environmental impacts or affecting

a large number of peoplpublic authorities may wish to hold a meeting vitibhse who
submitted comments, to discuss the comments aexilain which arguments will be taken on
board and which will not be included and why rdinutes should be kept of the meeting and
made publicly accessible.

Prompt notification and access to the decision (el 6, paragraph 9)

Scope of obligation

| 96111. Thenatienallegal framework should include clear obligationstio® competent public
authorities:
| (a) To premptlyinform the publiqgpromptlyabout:
() The decision that has been taken;
(i) How to access the text of the decision togethen thie reasons and considerations on
which it is based,;
(b) To prepare a statement of reasons summarisingésens and considerations on which the
decision is based,;
(c) To keep and make available for public inspectiantéxt of the decision along witthe
statement of reasons and considerations on whisldtsedon a long term basis

97112. A lack of a clear requirement in thetierallegal framework :
(a) For the public to berempthrinformedpromptlyof the issuance of the decision; or
(b) For the public to berempthrinformedpromptlyas to how they may have access to the text of
the decision along with the reasons and consideratin whichthey-ardt is based; or
(c) For the competent public authority to prepare testant of reasons; or
(d) For public authorities to keep the files of theidiem, including statement of reasons, in a
publicly accessible place;
| will amount to a failure to comply with the requitrents of article 6, paragrapi.

Public access to the text of the decision

| 98113 The word “decision” in article 6, paragraph 9 means
(a) a decision to permit a proposed activity that wasgext to public participation procedures
under article 6 of the Convention;
(b) ineludeshboth the decision which is still subject to revipmcedures antheanyfinal
decision which is not subject smyreview.

| > ECE/MP.PP/2011/11/Add.2, para.98
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99114. The requirement in article 6, paragraph 9, fortéxt of the decision to be made
accessible to the public includes alsceaitironmentatonditions included in or attached to the
decision.

| 115. _Article 6, paragraph 9, does not require the téxhe decision itself to be published in the
mass media. However, it requires that the publprasnptly informed of the decision and how
they may access the text of the decision togetiitarthe reasons and considerations on which it
| is based?

Informing the public “promptly”

116. Whatever time period for informing the public abthe decision is specified in thetional
applicabldegal framework, it should be reasonable bearingiimd the relevant timdrames for
initiating review procedures under article 9, paagpdp 2.

| 104117, The fact that the public may be able to accessléieesion on a proposed activity
subject to article 6 through an electronic dataloass not satisfy the requirement of article 6,
paragraph 9, of the Convention, if the public hasheen prompthand effectivelyinformed of
that fact>’

In accordance with “appropriate procedures”

118. While article 6, paragraph 9, leaves some disandtaationalthose designing the applicable
legal framework regarding thelesighchoiceof “appropriate procedures” for promptly
informing the public of the decision, theechanism@roceduremethodused to notify the
public concerned under article 6, paragraph 2, atsy be used here, bearing in mind, however,
that under article 6, paragraph 9, the right tinb@med is granted to “the public” and not to
“the public concerned” only (see recommendationanicle 6, paragraph 2 above).

A

119. sregards where the final decision may be acceasgalpd practice would be to make it
available at all locations where the public couddidnaccess to examine the information relevant
to the decision-making could be made (see B&¥8 above). In addition, if feasible, the final
decision may be made available electronically efample via a publicly accessible register
with a user-friendly search engine.

5 ECE/MP.PP/2008/5/Add.6, para. 81.

5" ECE/MP.PP/C.1/2006/2/Add.1, para. 31
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1064120. The term “appropriate” should be read in the lighthe requirement to ensure access
to justice under article 9, paragraph 2. To thig, énshould be ensured that:

(a) The public is informed in an adequate, timely affdotive manner, bearing in mind the
relevant timeframes and other requirements for initiating revigecedures under article 9,
paragraph 2, of the Convention

(b) As a good practicét is recommended théte content of the information for the puldisould
include also information regarding possibilitiesafpeal the respective decision.

Reconsideration and updating the operating condit®for an activity covered by article 6 (article 6,
paragraph 10)

| 4205121, The clause “where appropriate” in article 6, paapdr10 necessarilyequires that
when a public authority reconsiders or updateogerating conditions for an activity referred to
| in article 6, paragraph 1,sheuldneeddirst to make a determination of whether it is appropriate
to apply the provisions of article 6, paragraplts 2. In making this determination, criteria such
as the nature and magnitude of the activity, tHemi@l impact on the environment and the level
of public concern should be taken into account.

| 106122, The clause “where appropriate” is an objectiveecidin to be seen in the context of
the goals of the Convention, recognizing that axtesnformation and public participation in
decision-making enhance the quality and the impleat®n of decisions, contribute to public
awareness of environmental issues, give the ptlii#iopportunity to express its concerns,
enable public authorities to take due account ofisioncerns, furtharg the accountability of
and transparency in decision-making and strengtgepublic support for decisions on the
environment®

Public participation in decision-making regardingametically modified organism&GMOs) (article
6, paragraph 11 and article 6 bis)

107123. The recommendations regarding article 6 shouldpipdied mutatis mutandis and as
appropriate to public participation in decissanaking-precessaegardinggenetically-meodified
erganismsGMOs under article 6, paragraph 11, and article 6 bis.

1068124. In order to ensure effective public participatigns recommended th#te
provisions of article 6bis should be applied ndiyda decision®nwhether to permit the
deliberate release into the environment and placimthe market of GM&S but also to
decisions regarding the contained use of GMOs.

109125. When designing and implementing thationallegalregulatoryframeworkregarding
to facilitatepublic participation irsMO-decision-makingegarding GMOsit should be recalled

that the possibility for exemptions envisaged inel bis to the Convention are not mandatory
| and are to be applied on a discretionary bésis.

| 410126. The public may submit any comments, informatioralgses or opinions that it
considers relevant to the proposed deliberatege)eacluding placing on the market, in any

8 ECE/MP.PP/2011/11/Add.3, para..56
9 MP.PP/2003/3para 3.
%0 Annex | bis para. 2.
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| appropriate manner, i.e not only in writing or giublic hearing omeguiry-enquiryas envisaged
in article 6, paragraph 7 of the Convention.

131127, In order to improve public awareness and partidpategarding GMOs, in addition
to public hearings or publieguiriesenquiries other mechanisms that allow the public to be
heardshould-be-exploredor example consensus confereneaglti-optional decision-making,
round-table discussions, stakeholder dialoguestizéns’ juries amongst othershould be
explored. This could be in relation to general éssdor example, to obtain the public’'s views on
whether GMOs should be placed on the market ircdlmtry, or on moresaspecificissues
relatingtg for exampletherisk assessment and risk management of GMOs.

128. Attention should be given to ensuring that meastog@somote public participation in
decision-making regarding-geneticaly-modified-arigaassMOs within the context of article 6,
paragraph 11, and article 6 bis complement and®tppould-be-complementary-and-mutually
supportive-taelevant elements of the national biosafety franvésand further the
implementation of the Cartagena Protocol on Bidgafe

Il Public participation concerning plans, programmes and policies (article 7)

129. Plans, programmes and policies have a differentacker to decisions on specific activities
and this different character needs to be borneiimi nvhen designing the related public
participation procedures. For example:

(a) Itis often harder for members of the public to erstiand the relevance of a plan, programme
or policy to their daily lives. It may thus be usglefior public authorities to explain its practical
relevance (e.g. through newspaper articles exphitme effects of the plan once
implemented etc);

(b) Plans, programmes and policies are meant to leeipublic interest, which might mean that
the competent public authorities should be everemesponsive to public comments than in
the case of specific activities;

(c) There may be more uncertainty in the preparatigolasis, programmes and policies than in
an application for a specific activity. There madsosbe a wider range of alternatives. The
uncertainty needs to be carefully conveyed to th#ip. There may be several stages of
consideration of alternatives, all of which woulkehlefit from public participation.

(d) For larger scale plans, programmes or policiespdtential 'public’ will be very large. The
competent public authorities thus need to careftdlysider how best to reach them.

(e) For other plans, programmes or policies (e.q. tfimseural or marine areas), the size of the
public directly affected might be more limited, likhé potential implications might be longer
term, or there may be a distinct ‘future publidj(eesidents of a proposed new residential
development) to consider. Public authorities nimstwish to consider forms of participation
involving representatives of the 'public’' that axd currently have a voice.

4312130. Bearing in mind the special character of plansgmmmes and policies highlighted in
the above paragrapftHe recommendations regarding article 6 should béespmutatis
mutandis and as appropriate to public participaitioihe preparation of plans, programs and
policies under article 7.

| 243131, Thenatienallegallegatframework concerning public participation in desisimaking
regarding plans, programs and policies should:
(a) Establish a transparent and fair framework;
| (b) Establish clearstesproceduresor public participation, including but not limited:
(i) Developing mechanisms for notification under aetiél
(i) Developing tools for the identification of the pigbtoncerned or interested in
| participating;
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(c) Allow for flexibility in the means and methods ddnpicipation under article:¥
(d) Allow for flexibility in setting timeframes..

| 424132, PRarties-andPpublic authorities should bear in mind that publétizipation is

meaningless if decisions have already been tald@dficially or unofficially. At the latest, the
public should be involved when a draft of a plamgsamme or policy has been elaborated.
However, in practice this is often too late foreeffve participation, because:

(a) Many smaller decisions have already been takehddytime;

(b) There is significant time pressure by that time anly minor changes are possible;

(c) The drafters of the draft plan, programme or potioy often convinced that they have already

found the best solution and are no longer flexdslepen to take new ideas on board.

Plans and programmes

| 445133 While the Convention does not define “plans andypammes”, a broad interpretation
should be taken, covering any type of strategi¢si@t
| (a) Havingathelegal nature of a general actquired by legislative, regulatory or administrati
provisions;
(b) Which is subject to preparation and/or adoptiorabyuthority or prepared by an authority for
adoption, through a formal procedure, by a parlistnoe a government;
(c) Which provides an organised and coordinated syttain
(i) Sets, often in a binding way, the framework fottaier categories of specific activities
(development projects);
(i) Is usually not sufficient for any individual actiyito be undertaken without an individual
permitting decision.

| 116134 The following types of planand programmes should be considered as “relatingeto th
environment”:

(a) Those which “may have a significant effect on theienment” and require strategic
environmental impact assessment (SEA), for exammgligonal environmental policies, water
management programmes, regional and local wastagearent plans;

(b) Those which “may have a significant effect on theimnment” but do not require SEA, for
example, those that do not set the framework fibenveelopment consent;

(c) Those which “may have effect on the environment’the effect is not “significant”, for
example, those that determine the use of smalkarea

(d) Those intended to help to protect the environnfentexample, national biosafety strategies,
air management plans, nature conservation plans,gemcy plans for hazardous
activities/installations, anti-smog programmes.

| (e) Einancial plans affecting the environment.

Policies

117135. While the Convention does not define “policieshraad interpretation should be
taken, covering any strategic decisions other filans and programes:
(a) Havingathelegal nature of a general act but not neaely -required by legislative,
regulatory or administrative provisions;
(b) Subject to preparation and/or adoption by an aitthor prepared by an authority for
adoption, through a formal procedure or informalgadure;
(c) Not necessarily providing an organised and cootdthaystem;
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(d) Which does not set in a binding way the frameworlcertain categories of specific activities

(for exampledevelopment projectste);

(e) Which is not sufficient for a specific activity be undertaken without an individual
permitting decision.

V. Public participation during the preparation of executiveregulationsand laws (article 8)

119136. The recommendations regarding article 6 shouldpipdied mutatis mutandis and as
appropriate to article 8.

120137. Thelegal rationallegalframeworkeencerning-public-participation-in-demn-making

regarding the preparation of laws and regulatitwsikl:

(a) Establish clearslesandprocedures for public participation during the @negion of laws and
regulationsgnsuringneladingtime-frames that are sufficient for effective peigation,
public access to the draft laws and regulatiopportunities for the public to submit
comments in writing or at hearings, and to haveathesult of their participatiotaken into
account as far as possible;

(b) Develop criteria for evaluating the significancettod effect on the environment of a proposed
law or regulation;

(c) Establish a reliable and regular channel for pabiig draft laws and regulations.

138. As the choice of wording may be of particular intpoce when preparing draft laws and
regulations, when taking into account the resuthefpublic participation, a useful method is to
integrate the comments directly in the draft tésetlf, using track changes to make them visible.

(to be further developed in future drafts)
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