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Summary

The Meeting of the Parties to the Convention eratbtle findings of the Implementation
Committee that Ukraine had been in non-complianitie its obligations under the Convention
(ECE/MP.EIA/10, decision IV/2, para. 7). The Megtiof the Parties agreed to support the
Government of Ukraine in the undertaking of an peledent review of its legal, administrative and
other measures to implement the provisions of thiev€ntion for consideration by the Committee|i
the first half of 2009 (decision IV/2, para. 11h€lindependent review was to be undertaken by &
consultant to be nominated by the Committee arahfied from the budget of the Convention.
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The report included in the annex presents thepe@ent review carried out in the first hal
of 2009 by consultants nominated by the Committee.
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Independent review of Ukraine’s legal, administratve and other measures to implement
the provisions of the Convention

Report by consultants

L. BACKGROUND AND APPROACH

1. The Meeting of the Parties to the Convention oniBrnvnental Impact Assessment
(EIA) in a Transboundary Context (Espoo, 1991)tdrdecision IV/2 (ECE/MP.EIA/10),
endorsed the findings of the Implementation Coneaithat Ukraine had been in non-
compliance with its obligations under the Convemtio particular with articles 2, 3, 4, 5 and 6,
and decided to issue a declaration of non-comptianche Government of Ukraine.

2. The Meeting of the Parties requested the Governofddkraine to ensure that its
legislation and administrative measures were abimplement fully the provisions of the
Convention, and agreed to support the Governmedkrdine in the undertaking of an
independent review of its legal, administrative atlter measures to implement the provisions
of the Convention for consideration by the Impletaion Committee in the first half of 2009.
The independent review was to be undertaken byauttant to be nominated by the Committee
and financed from the budget of the Convention. gifesent report is the independent review.

3. The Meeting of the Parties also requested the Gavent of Ukraine to submit to the
Committee by the end of 2009 a strategy, taking atcount the efforts by the Government of
Ukraine to implement the provisions of the Convemtand based on the outcome of the
independent review, including its time schedule @aihing and other actions to bring about
compliance with the Convention, and thereafteefmrt to the Committee on the
implementation of the strategy.

4. Thus the objectives of this review were:

(a) To undertake the independent review for considamnay the Committee in the
first half of 2009;

(b) To present recommendations and steps to be takérelyovernment of Ukraine
to comply with the Convention, including recommetimias for legislative amendments;

(c) To identify possible areas for amendments to prynhegislation in order to bring
Ukraine into full compliance with the Convention;

: Aleh Cherp is Professor, Environmental SciencesRuiity, and Director, Research and Internatiorezddemic
Cooperation, Central European University (Hungaag)well as Associate Professor, Lund Universityg@en),
and Visiting Professor, Blekinge Institute of Teology (Sweden). Elena Laevskaya is Associate Psofesf Law,
Belarus State University. This independent revieflects the point of view of the authors only.
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(d) To identify possible areas for subordinate legistafregulations) regulating
procedural actions;

(e) To make recommendations to the Committee and tdifgidurther steps to be
taken to strengthen Ukraine’s capacities to confydly with its obligations under the
Convention.

5. This review uses six review criteria derived priitygirom articles 2, 3, 4, 5 and 6 of the
Convention (see box 1) and is based on an analf/sedevant legislation, regulatory and
administrative acts and norms as well as other mecis (see appendix). In addition, one of the
authors visited Ukraine from 26 January to 6 Fetyr@@09 and conducted a series of meetings
and interviews with officials and experts from Uki& which have also been used in preparing
this review. The Implementation Committee examiaettaft of the review during its sixteenth
session (10-12 March 2009) and asked that a nuaflobianges be made prior to its finalization
and presentation to the Government of Ukraine (BEEIA/IC/2009/2, paras. 6—7). It has also
been reviewed by two non-governmental legal exgesta Ukraine and, again, by members of
the Committee.

6. The remainder of this review is organized in ttpags. Chapter Il summarizes the EIA
(OVNS or OVOS) system in Ukraine including provisions for transhdary EIA. Chapter IlI
evaluates the Ukrainian EIA system against theatisted in box 1. The final chapter contains
recommendations for enhancing the compliance obrainian EIA system with the
Convention’s requirements.

! OVNS is the anglicized Ukrainian acronym for tfeional procedure similar to EIA; OVOS is the aoigied
Russian acronym.
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Box 1. Criteria for reviewing legal and administrative provisions related to EIA in a

transboundary context in Ukraine

and

A. Existence of a national EIA procedure, precediritnal decision, focusing on environmentally
significant activities and including public parpeition and preparation of EIA documentation 4
the taking into account of EIA findings in the irpientation decision (arts. 2.2, 2.3, 4.1, 6.1)
B. Existence, timing and content of a mechanismatify affected Parties (arts. 2.4, 3.1, 3.2)
C. Opportunity for affected Parties to participizie procedure for determining the content of the
EIA documentation (the scoping procedure) (artl)f.l
D. Provision of information to affected Partiesluding timely provision of the EIA documentatio
and the final decision (arts. 3.5, 4.2, 6.2, 6.3)
E. Opportunities for the participation of publickhA, including for the public of affected Parties
(arts. 2.6, 3.8)
F. A mechanism for consultations concerning EIAwnentation and taking the results of this
consultation into account in the final decisiortgab, 6.1)
Il ENVIRONMENTAL IMPACT ASSESSMENT SYSTEM IN UKRAI NE:
BRIEF DESCRIPTION
A. Terminology
7. The EIA system or process means the system or ggdoe evaluating potential

environmental effects of planned activities andted planning, consultation and decision-
making processes. It includes:

(a) OVNS undertaken by the developer;

(b) The State environmental revid(SER) procedure by State environmental

authorities, i.e. a review by experts or Statecddfs, or both, of the OVNS and other project
materials;

(c) Permitting processes by local and other authoritiastake environmental

assessment considerations into account.

8.

OVNS materials are documents prepared by the deeglas part of the project

documentation for the planned activity, to meetrdguirements of the EIA system.

2 This article is from an amendment to the Conventimt is not yet in force, so it is not a mandatequirement
on the Parties to the Convention.
% Sometimes translated as Ecological Expertise oitBmmental Expert Review.
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9. The environmental impact statement is a self-stapdocument prepared by the
developer as part of the OVNS procedure. By law stiatement is publicly available.

B. Principles and legislation

10.  Asin many other States in Eastern Europe, Ukraasea well-established national EIA
system composed of two distinct components:

(@) A procedure for SER by which a competent enviroriadeauthority judges the
environmental acceptability of proposed activities;

(b) A procedure for the assessment of impacts on thieoement (OVNS).

11. A detailed description and analysis of such systismsailable in the academic literature
and is not repeated here. However, it is import@amote that the SER/OVNS system is
substantially different from the EIA system requitey the European Union Directive on EJA
which served as an initial model for the ConventiGonsequently, it is more difficult for
Ukraine and other Eastern European countries ¢go dtieir legal requirements with the
Convention.

12.  Although the Ukrainian national regulatory frametéor authorization of projects and
for OVNS seemed “extremely complicated” to the lempéntation Committee
(ECE/MP.EIA/2008/6, para. 31), it is possible tentify key regulatory acts (see appendix) and
principles.

13. Whereas the SER procedure is regulated by the lraBneironmental Review, the
OVNS procedure is guided by the State Constru@iamdard No. 214. This arrangement, by
which SER has a higher legal status and is orgaoimdly anchored in the Ministry of
Environmental Protection whereas OVNS is a techmsiandard under the auspices of the
Construction Ministry, potentially complicates cdmpce with international norms that are not
usually tuned to such specifics.

C. Environmental impact assessment procedure
1. Overview: State environmental review and assesemt of environmental impacts

14.  Ukraine requires both SER and OVNS for all proposetilities representing a potential
environmental hazard, which in practice means g wéide range of activities. A structural
obstacle in the Ukrainian EIA system is that itisages a common procedure for a very wide
range of activities, which makes it difficult forityato focus on environmentally significant
proposals.

* Directive 85/337/EEC of 27 June 1985 on the assestof the effects of certain public and privatejgcts on the
environment, as amended by Directives 97/11/ECM&a8h 1997 and 2003/35/EC of 26 May 2003.
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15. SER is compulsory for all activities and constratprojects that are recognized as
environmentally hazardous, as listed in the Reswluif the Cabinet of Ministers on List of
Activities and Objects Prone to Causing Higher Emunental Risks. Activities with significant
transboundary impact are included in the list (i@2) and the list is broadly comparable with
appendix | to the Convention.

16. The SER legislation requires that OVNS materiats @m environmental impact
statement are prepared for all these activitiessabehitted for SER. The Construction Standard
prescribes how the OVNS procedure is implementeddaostruction and investment activities.
In addition, as stipulated in the Law on Investmegdiivity (art. 15), all investment projects and
programmes are subject to a complete State rewweh includes SER and other sectoral
reviews. In this case, OVNS is also compulsory.

17.  Itis not clear whether the OVNS procedure is pibsed to the same level of detail for
activities that do not involve construction or istreent (e.g. groundwater abstraction, forestry).

18. The OVNS procedure, as regulated by the Constru&tandard, envisages a complex
sequence of stages as shown in taBlénolving the preparation of various documents
(including the environmental impact statement),sudtation with authorities and public
participation. The figure presents a simplifiedstration of the EIA process in Ukraine.

19. The OVNS materials (and their terms of referencay tme prepared, and SER may be
conducted, at several stages in project plannimaipiding during the feasibility study and during
the detailed project design. It is possible (artdrothe practice) that only one set of OVNS
materials is prepared and used for both the fdagibiudy and, with amendments, for the
detailed project design.

Table 1. OVNS of investment projects in Ukraine
(source: State Construction Standard No. 214)

Stage Planning and constructing SER/OVNS stage Authors’ comments on
activities the relevance to the
Convention

Proponent’s decision on initiating the activity

Pre-investment studies

1 Preparation of input data about the  Publication of the declaration of  This is an appropriate
construction, formulation of the intent. Preparation of a preliminarystage for notification
technological programme, investment EIA®
intentions, assessment of the demand in
raw materials, energy, human
resources, etc.; pre-investment studies

® The scheme given in table 1 relates to “investrpesjects”. The criteria for defining an “investmembject” were
not clear to the authors, but most large projegf®ar to fall within this category.

® In the authors’ opinion, this is an informal, irtel procedure that helps to prepare the declarafiéntent and to
decide on the nature and scale of the required QVNS
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Stage Planning and constructing SER/OVNS stage Authors’ comments on
activities the relevance to the
Convention
2 Development of the alternative optionspevelopment of a brief ElAas
for locating the site taking into accountpart of the documentation
the state of the environment and justifying the project site or
existing infrastructure corridor location
3 Development and endorsement of termBreparation of the terms of This stage may be

of reference for preparing a feasibility reference for the OVNS materials considered as scoping as
study for the investment and a draft  to be included in the feasibility defined in article 2,

project plan study and draft project plan paragraph 11, of the
Convention (as amended)
4 Preparation of the feasibility study and Preparation of the OVNS materials
draft project plan in accordance with as part of the feasibility study and
the regulations draft project plan; public hearings

for the activities listed in annex E
to the Construction Standard.
Preparation of the environmental
impact statement

5 Endorsement and approval of the Complete State review and SER resolution may be
feasibility study and draft project plan endorsement of OVNS materials agssued at this stage
a part of the feasibility study and
draft project plan. Submission of
the environmental impact
statement to local authorities.

Project design

6 Preparation and endorsement of the Preparation of the terms of This stage may also be
terms of reference for the project reference for the OVNS materials considered as scoping.
design as a part of the terms of reference

for the project design, with
changes incorporated that relate to
changing investments, details of
the draft plan or infrastructure

7 Development of the project design Carrying out N\ if it was not
conducted in previous stages, or
updating OVNS according to the
project design

8 Endorsement and approval of the Complete State review and SER resolution may also
project endorsement of the final OVNS  be issued at this stage
materials
9 Development of working documents Update of the O\fhEBerials SER resolution may also
according to changes in be issued at this stage.
technological processes or May be considered a final

construction activities; submission decision
to the State review for
endorsement.

" The State Construction Standard provides littisl@ation of what is meant by a “brief EIA”. It agars that an
environmental assessment is required at this stejgstify site selection. However, this environrt@assessment
cannot be detailed as the site is not determinddl@developer does not have access to all dagabiief EIA is
submitted, as part of the application, to the campeauthority responsible for land allocatiorisihot necessarily
used for any other purposes.
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Stage Planning and constructing SER/OVNS stage Authors’ comments on
activities the relevance to the
Convention
Construction
10 Construction Application for the construction  This is formally the final
activities permit. Implementation decision
of the OVNS recommendations
Operation
11 Start-up and adjustment (post-project Assessment of environmental
analysis) protection and safety measures

prescribed by OVNS, and carrying
out of a post-project analysis if
deemed necessary

20. From the perspective of the Convention, the follayvstages of the EIA process are
important:

(@) The first stage of preparing the declaration afmnt which must be published in
the relevant mass media. At this stage, the pshliuld be notified of the proposed activity for
the first time and, therefore, any affected Palniyudd also be notified;

(b) The preparation of terms of reference for OVNS, nette exact content of
OVNS materials may be discussed and endorsedi{f@réhe feasibility study or the detailed
project design);

(c) The preparation of OVNS materials as part of prtojiecumentation, and their
review by the competent authorities (including khaistry of Environmental Protection and its
local offices) in the framework of SER;

(d) The preparation and publication of an environmeintplact statement, a self-
standing document summarizing the findings of OVKiShould be available to the general
public, as well as to environmental and other atities;

(e) A project cannot go ahead without endorsement esétipe resolution — by SER
(Law on Environmental Review, art. 39). A positBER resolution is valid for a period of three
years from the date of issue. If project activitiesnot start within this period, the project has t
be submitted for a new SER; this includes prepamadf new OVNS materials.



ECE/MP.EIA/IC/2009/5

Page 9
Annex

Figure. Simplified illustration of the EIA processin Ukraine
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2. Types and content of environmental impact asseagnt documentation

21.  Several types of documents are produced duringtAgrocess. Project design and
planning documents include the feasibility studwftdproject plan and final project design. EIA-
related documents include the declaration of intdwet OVNS materials (as part of project
documentation) and the environmental impact statéme

22. The Construction Standard sets the structure amigots of the OVNS materials, which
include:

(&)  The reasons for undertaking OVNS;

(b) The geographical and ecological characteristidch@frea or site intended for the
proposed activity;

(c) A general description of the proposed activity;
(d) An assessment of environmental impacts to be cangétk proposed activity;
(e) An assessment of social impacts to be caused yrtipwsed activity;

)] An assessment of impacts on existing infrastrudintge caused by the proposed
activity;

(9) Systematic measures to ensure environmental comaglia
(h) An assessment of environmental impacts to be camgsednstruction activities;
(1) The environmental impact statement.

23.  The Construction Standard regulates the conterttseoénvironmental impact statement,
which summarizes the OVNS materials and must contai

(a) Data on the proposed activity, its objectives andlementation plans, and
significant factors that may affect the state @ émvironment, including environmental
accidents;

(b) Quantitative and qualitative indicators of envir@mntal hazards and threats to
public health and safety associated with the prepastivity, and measures to be taken to
ensure environmental compliance;

(c) A list of residual impacts;

(d) The measures taken to inform the broader publicttn® proposed activity, its
objectives and implementation plans, and obligatimnensure that project solutions comply
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with environmental protection and environmentaésafegulations on all the stages of
construction activities and operations.

24.  Whereas the OVNS materials are part of project dmouation and may be confidential,
the environmental impact statement should be avait® the public.

3. Environmental impact assessment procedure and plic participation

25.  Public participation in environmentally-significashkcisions is regulated by EIA and
other legislation (see appendix). Principles ofljpybarticipation in environmental decision-
making, including participation in OVNS, are laidvah in laws, including those on:
Environmental Protection, Environmental Review, Bmmciples of Regulatory Policy in
Economic Activity, and the Planning and Developmahnterritories.

26. In particular, one of the principles of the regatstpolicy is (from the Law on the
Principles of Regulatory Policy in Economic Actiyitart. 4):

“Transparency and taking into account public opiniopenness of the activities of
regulatory bodies for persons, legal entities dueit tunions; mandatory examination by
the regulatory bodies of all proposals, commentkiaitiatives duly submitted by
persons, legal entities and their unions; timetgudation to persons, legal entities and
their unions of new regulations; communicatinghe broader public information about
regulatory activities”.

27.  The principles of public participation in OVNS atetailed in the Construction Standard
and in the Regulations on Public Participation acBion-making in Environmental Matters. In
addition to the already mentioned declaration t#nf the public and local authorities should
also receive an environmental impact statemenéefsat! in stage 4 of the OVNS procedure
(see table 1). The legislation also envisages puablnsultations through meetings and other
forms of interaction. The outcomes of public papition should be submitted to SER together
with other OVNS materials. Furthermore, the pubhould be informed through the media of
the SER resolution.

28. The Construction Standard requires that the folhgwnaterials documenting the
consideration of pubic interests are included:

€)) Evidence that the declaration of intent and infdramaabout public hearings were
published in the mass media;

(b) Comments from the local population in writing ohet forms;

(c) A list of materials made available to the local plagion and non-governmental
organizations, questions and comments by citizadsaaswers to the questions and comments;
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(d) Summarized decisions on the citizens’ commentstake account and
explanations of any rejected comments, and cormissif any public environmental review

29. Having completed SER, the relevant authorities rpubtish the SER resolution in the
mass media (Law on Environmental Review, art. 10).

4. Environmental impact assessment procedure andial decision

30. The concept of the “final decision” is very importan the context of the Convention.
The Convention obliges the Party of origin to dlsite the EIA documentation “within a
reasonable time before the final decision” (arttd)}ake due account of consultations in the
final decision and to provide this decision alonthwthe reasoning to the affected Party (art. 6).
However, the Convention does not define the “fofedision”.

31. Areasonable interpretation of the “final decisiavéis provided by the European Court
of Justicé and clarified by the Implementation Committee, etfiwas of the opinion that if the
conditions attached to a decision can be alterbgesjuently by other decisions, the former
cannot be considered the ‘final decision’ in theameg of the Convention”
(ECE/MP.EIA/IC/2009/2, para. 21).

32. The Ukrainian legislation determines a sequengeeahitting stages (see box 2). This
process does not contain the term “final decisitwit,the authors of this review are of the
opinion that the “construction activities permissued at the end of the planning and project
design cycle is the closest in its meaning to firal' decision”. This is because all the preceding
decisions, including the SER resolution and thed&tmn permit”, do not automatically allow the
project to proceed and do not impose any rulesciduahot be made more stringent by the final
decision of the local authorities.

33. At the same time, from the practical standpointfihal decision might also be
interpreted as the SER resolution, as it is atdtaige that all environmental factors can and
should be taken into account. It would be practicah the point of view of the implementation
of the Convention if such an interpretation weremdd, since it would allow the competent
authority in Ukraine to consider the outcomes eftitansboundary procedure while deliberating
the SER resolution. In contrast, the local autiewitssuing the construction activities permit are
likely to be less well equipped to take into acddwmnsboundary environmental requirements
and considerations.

8 A parallel environmental review process that mayptgmnized by a citizens’ group, though this ramgurs in
practice.

® Judgment of the Court (Fifth Chamber) of 7 Jan28@4 in Case C-201/02, available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX062J0201:EN:HTML.
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. ENVIRONMENTAL IMPACT ASSESSMENT SYSTEM IN UKRA INE:
EVALUATION IN THE LIGHT OF THE CONVENTION

34.  Ukraine deposited its instrument of ratificationtloé Convention on 20 July 1999

following a law on the ratification. The Conventientered into force in Ukraine 90 days later.
Both the point of contact for notification and tleeal point for administrative matters under the

Convention are within the Ministry of EnvironmenBxiotection.

Box 2. Overall scheme of the endorsement of invesémt projects in Ukraine

The general scheme of project decision-making siepased on the Law on the Planning and
Development of Territories. The decision-makinglso based on the general scheme of territorial
planning in Ukraine, developed by the Governmentawproved by the Parliament; at the regional le
(including the Republic of Crimea), there are regicschemes of territorial planning based on threegpd
scheme and approved by regional authorities. Atdba level, these schemes are laid down in géner
plans for cities or settlements and local scheméarotorial planning; these schemes must be amtio
or amended by local councils. The general plansised for detailed plans of territories. Physical
planning authorities use these plans to develogesigpns on possible developments within an ares,
submit their suggestions to relevant local or regi@ouncils.

A body that wishes to develop a construction ptojecland that it owns or uses must apply to the
executive bodies of local or regional councilsddocation permit. If the project is accompaniedaby
transfer of land that is in State or municipal ovehé, the decision on the land transfer also seagahe
location permit. The location permit is providedandition that relevant physical planning authesit
issue an analytical document certifying that theppsed activities fully comply with plans and
development schemes, Construction Standards aatidoostruction rules. A location permit does not
mean that actual construction activities may start.

Having secured the location permit, the proponantrequest input data for the project development,
start survey and planning activities and, as d Btep, apply for the construction activities perriihe
input data are provided by executive bodies ofviaaié councils or district administrations. The puij
documents are developed by the proponent, whotheésput data for the project development and s¢
to comply with physical planning and architectuegjislation. The OVNS conclusions are included in
project documents if OVNS is compulsory for thiadiof activity.

Once the project documents have been approvediljfoesly if a positive SER resolution is secured)
the proponent is allowed to apply for the constancactivities permit; the issuing authorities are
Inspectorates for Architectural and Constructiom@u. Having secured this second permit, the
proponent may start construction. Construction hegithout the construction activities permit is

el

D

pek

unauthorized and illegal.

35.  According to the Law on International Agreement&J&faine (art. 19):

“International treaties whose mandatory charastendorsed by Parliament [i.e. by law]

are part of national legislation and are implemeéiirethe same way as national
legislation”.
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36.  This provision seems to apply the Convention indilike directly. However, the authors
agree with the Implementation Committee’s opinieatthe “provision in the Constitution to
directly apply international agreements ... is coaed by the Committee as being insufficient
for proper implementation of the Convention withoutre detailed provisions in the legislation”
(ECE/MP.EIA/2008/6, para. 59).

37. The lack of more detailed provisions is not comddby the single direct reference to the
Convention identified by the authors in nationgjiiséation, or rather in a technical standard. The
Construction Standard (item 1.11) states thah&fé are impacts of the proposed activity that
affect the territory of neighbouring states theA Ehould be conducted according to the
requirements of the Convention on EIA in a Transtatauy Context™. Neither of the above two
provisions (in the Constitution and in the Condiiarc Standard) specify the roles and
responsibilities of various actors, or the procedwand other elements that should be clear if
legislation is to be effective.

38.  On 2 April 2008, the Government of Ukraine estdt#i the Intergovernmental (strictly
interdepartmental) Coordination Council on the lempéntation of the Espoo Convention in
Ukraine. The Chairman of the Council is the Defetyne Minister and the Deputy Chairman is
the Minister of Environmental Protection. The Calimludes 10 Deputy Ministers, a
representative of the National Defence and Sec@ityncil and a representative of the
Academy of Sciences. The Council meets at leasetaiyedt and is concerned with:

@) Developing proposals for implementing the Conventio

(b) Coordinating activities of various authorities tethto the implementation of the
Convention;

(c) Monitoring the application of the Convention anclgsis of its effectiveness;
(d) Review of draft legislation aimed at implementihg Convention;

(e) Identification of scientific research that shoulghgort the implementation of the
Convention;

() Advising various authorities on public consultatfmocedures in the context of
transboundary EIA.

39. Despite its important role, the Council is not soggd to be the competent authority as
defined by the Convention (box 3). It appears Wiatinian legislation does not define such an
authority: the Resolution of the Cabinet of Ministen the Procedure for Participation of the
Central Authorities in the Activities of the Intetional Organisations in which Ukraine

1% This statement raises several questions: How doekoow that a transboundary impact is likely? ighgnly
the “territory” of other States mentioned? Whatslidenean exactly to conduct EIA in accordance
Convention?

" The Council met four times in its first year or so.
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Participates does not mention the Convention ifishef international conventions and
organizations (item 4).

40.  Current practice is that the Ministry of EnvironnterProtection (the point of contact and
the focal point of the Convention) performs soméhefresponsibilities of the competent
authority. However, the lack of clear legal destgraof the competent authority and definition
of its responsibilities is a clear disadvantageas Tisadvantage becomes especially apparent
given that Ukraine can be the Party of origin urttierConvention or an affected Party or both.
The authors were unable to identify formal proceduhat would allow Ukraine to perform the
role of an affected Party.

41.  The rest of this chapter evaluates the Ukrainigh $istem against the criteria defined in
box 1.

Box 3. Competent authority in the context of the Covention

According to article 1(ix) of the Convention, “costpnt authority” means the national authority or
authorities designated by a Party as responsibledidorming the tasks covered by this Convention
and/or the authority or authorities entrusted IRady with decision-making powers regarding a psagq
activity. Thus, at least four distinct roles shoh&lclear:

- A point of contact for the Convention, for redaty notifications;

- A focal point for administrative matters undee tionvention;

- An authority overseeing and enforcing the impletagon of the Convention;
- An authority making final and other decisionsg(section 11.B.4 above)

It would naturally be practical if all four rolesene combined in one organization, but in any chse t
allocation of these roles should be clear for lmmmestic and international actors.

A. Existence of an adequate national environmentainpact assessment procedure

42. In general, Ukraine satisfies this criterion, siitdeas a national EIA procedure in which
EIA precedes the final decision and which covergmlironmentally significant activities,
includes possibilities for public participation ati@ preparation of EIA documentation, and
takes into account the EIA findings in the finatideon.

43.  Although the OVNS procedure is prescribed in goedail for construction and
investment projects, it may not be clear for noojgxt activities such as deforestation of large
areas. The compliance with the Convention of plagin€onsultation, and permitting
arrangements for such non-project activities shoelderified in the future.

44.  The national EIA system has certain weaknesseésntit the task of this report to
analyse these weaknesses, but it should be naieddime of them may become crucial when
the initial alignment with the Convention’s prowsihas been completed and the time for fine-
tuning comes.
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45.  For example, the current EIA procedure is reguléated Construction Standard that
cannot be copied or disseminated, in whole or m pathout the official permission of the State
Committee on Construction and Architecture. Thisnzd be the basis for a transparent and
accountable, internationally recognized systemasfsboundary EIA.

46.  Overall assessment: Adequate. May need improvemeint the longer term.
B. Notification of the affected Party

47.  There is no explicitly defined mechanism to nottig affected Party according to the
requirements of the Convention. The legal provisida not contain answers to the following
guestions:

(a) In which cases will the affected Party be notified?
(b) Who will notify the affected Party?

(c) When will such a notification be sent?

(d) What will such a notification contain?

48. A legally clear answer to question (a) would reguire existence of clear criteria by
which activities requiring notification can be idiéied. It would not be reasonable for all
activities requiring EIA to also require notificati. The list of environmentally hazardous
activities includes “facilities causing transbourydinpacts” (item 22), which is further clarified
by a letter of the Ministry of Environmental Prdiea'?. However, while the list of activities
helps to trigger an EIA procedure for activitieshwiransboundary significance, it does not
necessarily require notification of the affectedty?a case of such activities.

49.  Alogical answer to question (b) would be that #fivation should be sent by the
competent authority, but Ukraine does not cleatntify its competent authority. Though it
may be assumed from observing current practicethieainistry of Environmental Protection is
the competent authority, there are no specificaesibilities and procedures for notification in
the Ministry.

50. The answer to question (c) may be found in the €otwn: the notification should be
done at the latest when the public of the Partyrigfiin is notified (art. 3.1). According to the
Construction Standard, notification should occuwstage 1 (see table 1) when the declaration of
intent is issued. This presents a potential prolétiming and responsibilities, since at stage 1
the competent authority (the Ministry of EnvironrntedriProtection) may not be aware of the
planned activity or its potential impact.

12| etter No. 5071/11-8, dated 7 May 2007.
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51.  Finally, article 3, paragraph 2, of the Conventadso addresses question (d) by
specifying the content of the notification, butstis not reflected in Ukrainian legislation.
Decision 1/4 of the Meeting of the Parties (in ERIE.EIA/2) elaborates on this provision.

52.  Overall assessment: Inadequate. Needs to be addredsmmediately.
C. Opportunity for the affected Party to participate in scoping

53. The EIA procedure has a basic scoping stage wleetetms of reference for EIA are
defined. According to article 2, paragraph 11 hef €onventiof) the affected Party should be
able to take part in discussions on the scope.i$hmst reflected in Ukrainian legislation.
However, this might be considered a fine-tuningecion, since scoping, especially in a
transboundary process, is a good practice not sagBsattainable at the early stages of
developing national EIA systems.

54.  Overall assessment: Inadequate. Needs to be addredsn the longer term
D. Provision of information to the affected Party

55.  The Convention requires timely provision of infotioa to the affected Party, including
of the EIA documentation and the final decisiongaB.5, 4.2, 6.2 and 6.3). In the Ukrainian
context, the EIA documentation may be interpretaaawly as only the environmental impact
statement (stage 5 of the EIA procedure in tabler broadly as all other EIA documentation
(including the OVNS materials, the declarationraént and the terms of reference).

56. The content of an environmental impact statementiedined by the Ukrainian
legislation, is narrower in scope than the conténihe EIA documentation as defined by the
Convention (table 2). The requirement for an emnnental impact statement to be published
(i.e. in a newspaper or similar) imposes certastriggions on how much could be included.
Thus, a mechanism for providing more complete Ed&uimentation (e.g. the OVNS materials)
needs to be considered.

57.  Overall assessment: Inadequate. Needs to be addredsmmediately.

E. Participation of the public of the affected Pary
58.  Several of the Convention’s provisions (notably ar8) stipulate that the public of the
affected Party should be provided with the inforimra{including the EIA documentation) and
the opportunity to comment and to participate instdtations. Ukraine has rather extensive
legal provisions for its own public participatianeénvironmental decision-making, but no
specific legal provision for the participation éktpublic of the affected Party.

59.  Overall assessment: Inadequate. Needs to be addredsmmediately.
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F.

60.

Consultation and final decision

Article 5 of the Convention requires that thera igossibility for consultation with the

affected Party concerning the EIA documentationwite some other provisions, the authors
failed to identify specific procedures and resplbitises for such consultations.

61.

The final decision can be interpreted in many wai@wvever, in the spirit of the

Convention, it would be logical to consider the StEBRolution as the final decision. The
convenience of this approach is that such a raealig prepared by the Ministry of
Environmental Protection — potentially the Convens competent authority — and thus is
already in the “right hands” to be passed on tcefifected Party.

The Ukrainian legislation does not specify proceduresponsibilities and timing for

providing such information. This is a fundamengguirement that should be addressed

62.
immediately.
63. Overall assessment: Inadequate.

Needs to be addredsmmediately.

Table 2. Content of an environmental impact statem in Ukraine and the EIA
documentation according to the Convention
(requirements in the Convention not addressed maidk are highlighted in bold)

Environmental impact statement in Ukraine

EIA doeuation (appendix Il to the Convention)

Data on the proposed activity, its objectives and
implementation plans; significant factors that ma
affect the state of the environment (including
environmental accidents).

Quantitative and qualitative indicators of
environmental hazards and threats to public hea
and safety associated with the proposed activitie
and measures to be taken to ensure environmer
compliance.

List of residual impacts.

Measures taken to inform the broader public abg
proposed activities, its objectives and
implementation plans; obligations of the
contracting party to ensure that project solutions
comply with environmental protection and
environmental safety regulations in all stages of
construction activities and operations.

(a) A description of the proposed activity andpitspose;
y(b) A description, where appropriate, of reasonable
alternatives (for example, locational or technologial) to
the proposed activity and also the no-action altertive;
(c) A description of the environment likely to be
significantly affected by the proposed activity andts
lthiternatives;
s(d) A description of the potential environmentapiact of
t#le proposed activitgnd its alternatives and an
estimation of its significance
(e) A description of mitigation measures to keepease
environmental impact to a minimum;
(f) An explicit indication of predictive methods ard
winderlying assumptions as well as the relevant
environmental data used;
(9) An identification of gaps in knowledge and
uncertainties encountered in compiling the required
information;
(h) Where appropriate, an outline for monitoringl an
management programmes and any plans for post-projec
analysis; and
(i) A non-technical summary including a visual
presentation as appropriate (maps, graphs, etc.).
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IV.  RECOMMENDATIONS AND ISSUES FOR FURTHER ANALYSIS

64. Itis relatively easy to imagine a perfect legadtsyn. It is much more difficult to see it
enacted and it is improbable that such a systenidweork in practice. The authors’ experience
of participating in EIA system reforms in many ctrigs with economies in transition has taught
them that external recommendations are almost alwagless unless they connect to driving
forces coming from within the system. Effectiveors can only be implemented by
practitioners intimately familiar with: (a) the fatoning of existing mechanisms and
procedures; (b) the interests and capacities ofedtimactors; and (c) the complex context in
which EIA systems function.

65. The authors do not have such detailed knowledgeeresnce and intuition and therefore
approach very carefully the recommending of changéise system. Firstly, two crucial
questions are asked that Ukrainian policymakersigshenswer before proceeding with the
reform. Secondly, a broad vision of a Conventiompbant EIA system in Ukraine is outlined,
and specific options for moving towards this visare pointed out. Finally, potential strategies
for implementing these solutions are discussed.

66. The two questions and the vision can be used ashbwarks against which to evaluate
Ukraine’s expected strategy to implement the piowis of the Convention.

A. Two key questions

67. In order to meet the Convention requirements irdifig, two overarching questions need
to be answered:

(@) Which will be the designated authority overseeimgitmplementation of the
Convention and how will this authority accrue tlee@ssary administrative powers and
resources to fulfil its task?

(b) Will there be a separate track or procedure faviéies with transboundary
environmental impact or will there be an attemptetiorm the system as a whole so that it is
more compatible with the Convention’s requirements?

68. An advantage of a specific regulation on EIA imaamsboundary context would be that it
would focus on the Convention’s specific requiretseand be able to express them in clear and
actionable terms. It would cover only a small dedadivities and thus be easier to pass and
implement. It would also cut through the complestof the current EIA and related regulations
and thus be understandable, appealing and atactimternational observers and partners.

69. The advantages of a broader strategy would betthaiuld be more integrated and
would probably (though not necessary) lead to gerieprovements in the system.
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B. The vision: a Convention-compliant environmentaimpact assessment system in
Ukraine

70.  The following paragraphs set out the visiorbold, each element being followed by
possible details and considerations:

71. Ukraine has one or more designated authorities regmsible for implementing the
Convention (as required by art. 1(ix) and other aricles of the Convention), both as a Party
of origin and as an affected Party. This authorityhas clearly-defined responsibilities,
mandate and resources to implement the Conventioihere is a dedicated unit working
with the provisions of the Convention in close coatt with a political body such as the
Intergovernmental Coordination Council on the Implementation of the Espoo Convention
in Ukraine.

72. Possible details and considerations:

(a) The competent authority might be defined by amemthe List of Activities and
Objects Prone to Causing Higher Environmental Riakswvell as the Statute of the Ministry of
Environmental Protection of Ukraine and the Regiest on the Intergovernmental Coordination
Council on the Implementation of the Espoo Conwenin Ukraine;

(b) Contacts in the framework of the Convention migttw through either the
competent authority, e.g. the environmental authoor through the Ministry of Foreign Affairs.

73.  All planned activities with potentially significant transboundary effects appear “on
the radar” of the competent authority early in the planning process (e.g. when the
declaration of intent is prepared). The authority has the capacity to decide which of these
activities should be the subject of notification tgotentially affected Parties, and should
effectively and efficiently serve such notificatioa

74. Possible details and considerations:

(a) Declarations of intent might be collected intoragée screening system accessible
to the competent authority;

(b) There might be a clear set of criteria used forimgk decision about whether a
notification should be sent;

(c) To facilitate this process, developers might ballggequired to declare whether
their projects are likely to have transboundaryastp. A simple checkbox in the declaration of
intent might suffice.

75. Inthe case that a transboundary EIA is initiated,the competent authority is able to
trigger a special transboundary EIA procedure thatcontains some specific stages,
mechanisms, procedures and responsibilities meetirige requirements of the Convention
as well as national legislation
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76.  This procedure ensures timely and adequate provisioof information for
consultation with and public participation in the affected Party, fully in line with the
provisions of the Conventionoutlined in this review and summarized below:

(@) Translation of information and its provision to thiéected Party (art. 3.5);

(b) Arrangement of the participation of the public lo¢ &affected Party in preparing
the terms of reference for EIA (art. 3.8);

(c) Translation of the environmental impact statemeultits provision to the
affected Party, while also making sure that theeainof the environmental impact statement is
in line with appendix Il to the Convention);

(d) Arrangement for the authorities and the publichef &ffected Party to submit
comments (art. 4.2);

(e) Consultation (art. 5);

) Taking into account the outcomes of the transboynpieocedure in the final
decision (art. 6.1);

(9) Providing the final decision to the affected P4#st. 6.2).

77. There might be a document outlining a transboun&ayprocedure and highlighting
the following elements:

(@) The oversight role of the competent authority;

(b) Exchange of information with the affected Partglilling at the scoping stage
and at the stage when the environmental impamstit is produced;

(c) Public participation in a transboundary contextlesned by the Convention’s
guidance on public participation in EIA in a transhdary context (ECE/MP.EIA/7);

(d) Public participation might be further regulatedotigh implementation of the
Resolution of the Cabinet of Ministers of Ukrainetbhe Endorsement of the Action Plan for the
Implementation of the Decision of Parties to AarRasventior? I11/6f;

(e) Formatting and dissemination of the SER resolutiothe construction activities
permit as the final decision in accordance withGo&vention (art. 6).

13 Convention on Access to Information, Public Papti¢ion in Decision-making and Access to Justice in
Environmental Matters (Aarhus, 1998).
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78.  The competent authority is also capable of organiag joint EIA procedures,
participating in bilateral and multilateral negotia tions, contributing to the strengthening of
the Convention’s regime in the international arenaand performing a variety of other
functions related to the Convention

79. The designated competent authority might assunpensgbility for ensuring that
Ukraine adequately uses its rights as an affecéty Bnder the Convention, including:

(a) Responding to notification (art. 3.3);

(b) Providing the Party of origin with information omet potentially affected
environment (art. 3.6);

(c) Ensuring the participation of its own public andreuities potentially concerned
with transboundary environmental impact (arts. 3.8);

(d) Engaging in post-project analysis and monitorirm (62).
80. The funding of EIA and other relevant issues are reolved
81. Possible details and considerations:

@) Funding of OVNS. In accordance with the Construtttandard (item 1.2),
OVNS materials are prepared as a part of the grdmmumentation and the proponent bears all
the costs defined by a special item in the sumrfisagn 1.5). An indication that a proponent
may also need to cover the costs of a transbouritlérys given by a statement that “in case of
projects with significant transboundary consequsnttee provisions of the Espoo Convention
should apply”, but it has to be made more clearspetific to proponents to ensure that they are
prepared to bear the costs;

(b) A similar complication relates to funding publicrpeipation in general. The
roles of the proponent vis-a-vis other actors (ecpl authorities) are defined rather vaguely
(Construction Standard, item 1.6), which leaveseuiainty regarding costs;

(c) Funding of SER. According to the Law on Environna¢iiReview (arts. 47-49),
SER is funded by the proponent. SER of State-fursadigities is funded from the State budget.
There are special standards defining the levdiisffunding, which would in effect be a fee for
conducting SER. In principle, such fees may inclspecific expenses incurred in connection
with transboundary EIA or SER;

(d) If a special legal document (e.g. a decree) orsbramndary EIA were to be
passed, it could specifically deal with costs afhbglA and SER in such cases, including cost-
sharing between the affected Party and the Panyigih, as is allowed in the Convention.
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C. Strategy: law-making and capacity-building

82. In principle, it is possible to implement the Coniien through modifications to the
Construction Standard’s provisions on OVNS, the leamEnvironmental Review or a number

of other laws and regulations. However, it may lmarproductive to pass a specific Cabinet
resolution on EIA (or more narrowly on EIA in arsboundary context). This might ensure that
it would have a sufficiently high status (higheanha technical standard) and still avoid the high-
level political debates associated with full-sdale-making. The Russian Federation has
followed this route relatively successfully witls EIA regulations, adopted in 2000.

83.  Law-making should be supplemented by capacity-ingldwith capacity-building efforts
focused on:

€)) Creating domestic practice and policy networks ok (ridging various sectors)
and linking them with international EIA networks;

(b) Enabling analysis of and critical reflection on t@mestic system (monitoring,
evaluation of EIA and SER, etc.);

(c) Enabling internally-driven processes of transfoiorabf EIA systems, and
fostering domestic solutions informed by internasibexperience.

84. In light of these observations, support for a sgggtto achieve compliance with the
Convention would be a good measure, provided tiestrategy were developed through a well-
informed, consultative, open, transparent and timkd (i.e. neither rushed nor unhurried)
process.
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Appendix
Legislation and guidance

Law on Environmental Review, No. 45/95-VR, 9 FebyuE995, with amendments in No. 1642-
11l of 06.04.2000 and No. 254-IV of 28.11.2002.

Law on Environmental Protection, No. 1264-XII, & 2une 1991.
Law on International Agreements of Ukraine, No. 890, 29 June 2004.
Law on Investment Activity, No. 1560-XIl, of 18 Sember 1991.

Law on the Planning and Development of Territoris, 1699-111, 20 April 2000, with
amendments.

Law on the Principles of Regulatory Policy in Ecomo Activity, No. 1160-IV, 11 September
2003, with amendments.

Law on the Ratification of the Convention on Ennimzental Impact Assessment in a
Transboundary Context, No. 534-XIV, 19 March 1999.

Decree of the Cabinet of Ministers on Confirming Btatute of the Ministry of Environmental
Protection of Ukraine, No. 1524, 2 November 2006.

Resolution of the Cabinet of Ministers on the Pchae for Participation of the Central
Authorities in the Activities of the Internation@rganisations in which Ukraine Participates,
No0.1371, 13 September 2002.

Resolution of the Cabinet of Ministers on List aftiities and Objects Prone to Causing Higher
Environmental Risks, No. 554, 27 July 1995, witheaicthments in No. 142 of 14.02.2001.

Resolution of the Cabinet of Ministers on Regulagion the Intergovernmental Coordination
Council on the Implementation of the Espoo Conwenin Ukraine, No. 295, 2 April 2008.

Resolution of the Cabinet of Ministers on the Eiséonent of the Action Plan for the
Implementation of the Decision of Parties to AarRusvention 111/6f, No. 1626-1, 27 December
2008.

State Construction Standard DBN A.2.2.-1-2003 gnc®tire and Contents of the Materials on
Assessment of Impacts on the Environment (OVNSPkesigning and Construction of
Production Facilities, Buildings and Structures, Rb4, 15.12.2003.

Order of the Ministry of Environmental Protection Approval of the Regulations on Public
Participation in Decision-making in Environmentahftérs, No. 168, 18.12.2003.
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Order of the Ministry of Environmental Protection Approval of the Procedure for the
Participation of Representatives of the Ministrygoivironmental Protection in the Bodies of
Conventions and Agreements in which Ukraine Pgditeis, No. 29, 24.01.2009.

Scientific and Practical Comments on the Law oniiemwmental Protection, Kharkiv (2006).
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