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1. Recomrends the Parties that further attention should be paid to the
exchange of information in all stages of the procedure. In addition to the
of ficial contacts between the focal points and the points of contact,

i nformal communi cati on shoul d be encouraged between authorities at different
levels within a Party and between Parties, as well as between other

st akehol ders such as international financing institutions and NGOs. This
coul d be achieved by building comunication networks and by organi zi ng
training for the focal points and the points of contact;

2. Calls on Parties that are in the position of country of origin to
be nore proactive when notifying the affected country according to Article 3
of the Convention. In this regard they should pay particular attention to
the requirenents concerning tinmng and content of the notification so that
the procedure nay be started satisfactory enabling it to be inplenented
within prescribed time frames and consistently with other obligations;

3. Recommends the Parties to continue the exchange of information on
the practical application of the Convention and to prepare guidelines on
good practice.

4. lnvites the Parties to provide cases to the Database on Environnent
| mpact Assessnent ( ENI MPAS) .

5. Adopts the docunent on the practical application as annexed to this
deci si on.

6. Requests the Secretariat to publish this docunent in the UN ECE
Envi ronnment seri es.
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Annex

l. ANALYSI S OF THE CASE STUDI ES AND THE OQUTCOME OF THE WORKSHOP

A. Ad hoc application vs organi zed system

1. The practical application has many steps and involves a w de array of
authorities. Docunents and issues easily get lost in the system unless it
is clearly organized with clearly specified responsibilities. Sone cases

al so show that there are several ways of streamining procedures. One of the
nmor e successful ways appears to be informal neetings between points of
contact, where the Parties plan the com ng procedure in detail. The neetings
could be broadened to include other stakehol ders, such as |ocal and regiona
authorities, and in sonme cases NGOs and international financing institutions
(IFIs). Participation in setting the rules strengthen comitnment to the
procedure. The neeting docunentation can serve as guidelines for the

i mpl enmentati on of the Convention

2. A generalization of the available information and experiences does not
suggest that the Convention as such is difficult to apply in practice, but
many exanples show that difficulties arise unless clear routines or practices
or rules are prepared for its application. The reason is sinply that the
application of the Convention can confront devel opers, authorities on both
sides of the border and the public with a conpletely new situation and a new
set of questions to which there are no standard answers. Finding answers ad
hoc both to procedural and to substance matters takes tinme and easily creates
confusion. |If the procedural side of the practical application is clearly
speci fied, the substance matter can al so proceed nmore snoothly.

B. Differences in ElIA procedures

3. The case studies clearly indicate that the differences in environnmenta
i npact assessnent (ElIA) procedures between nei ghbouring countries, or even
between States and federal systems in federal countries, are sufficiently
large to create difficulties for the application of the Convention. The
Convention inplicitly assumes that the EIA systens are simlar in both the
country of origin and the affected country and does not really give any

gui dance on how to deal with differences. These differences may relate to:

(a) Criteria for screening (which is often related to the whole EIA
phi | osophy, see bel ow);

(b) Criteria on significance;
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(c) Phi | osophy of EIA with major differences arising, for instance in
connection with permt procedures. 1In sone countries EIAis mainly connected
wi th planning and only | oosely attached to the pernmit procedure, in others
the main connection is with the permt procedure. This leads to
significantly different views on the appropriate timng of the EIA;, the
amount of work expected and the |level of detail in EIAs. In some countries
EIA is used very broadly on a wi de range of activities, big and snall
whereas other countries have reserved ElI A procedures for |arge-scale
activities only. This neans that a demand for an EI A can have a very
different nmeaning in two neighbouring countries;

(d) Type and tradition of public consultation and public
partici pation;

(e) The rol e of the devel oper and different authorities. In sone
countries the devel oper submits material, but the EIAis largely carried out
by authorities, e.g. as part of |and-use planning. |In other countries the

devel oper submits a full EIA to authorities for evaluation. The conpetent
authorities can be general environmental authorities or specific sectora
authorities. Further differences may arise in federal States in which EIA
responsibilities can be divided differently between federal and State
authorities depending on the type of activity.

4, Contacts and careful planning in advance between countries are necessary
to make the practical application of the Convention work snoothly w thout

del ays, especially when significant differences exi st between the EIA

| egi sl ati on and procedures. Sone of the problens can be sol ved through

bil ateral agreenents that specify in sufficient detail the transboundary
procedures, but the cases suggest that internal “issue managenent”
docunentation is also necessary. This is so because many countries and
authorities may go through transboundary assessnents infrequently and thus
routi nes do not develop on their own.

C. Informal vs formal contacts and procedures

5. The Convention applies whenever “significant” inpacts are expected.

This nmeans that the application has many di scretionary el enents, which cal

for negotiati ons between countries. The Convention specifies the form
negoti ati ons and points of contact, but does not nention the inform

contacts and negotiations that are common and useful in many border areas
between authorities at different levels. The admnistrative structures and
traditions create differences with respect to negotiati on mandates. The data
seemto suggest that informal negotiations between |ocal EIA authorities in
border regions as well as with IFIs and NGOs shoul d be encouraged throughout
the process and especially in the starting phase, because they make it
possible to avoid covering mnor activities into the rather heavy fornma
application of the Convention. |In addition, contacts play a major role in
buil ding trust and goodwi Il along the inplenmentation of the Convention. At
the sane time the links to the application should be sufficiently clear so
that application can proceed as snoothly as possible, when the likely inpacts



MP. El A/ WG. 1/ 2000/ 7/ Rev. 1
Annex
page 5

are considered significant in the sense of the Convention. This creates a
demand for formal contacts between the points of contact, but also informa
contacts between | ocal/regional authorities and the point of contact on a
nati onal and cross-border level. This balancing act between formal and
informal treatnment of activities is virtually inpossible to regulate. It can
be facilitated through educati on and neetings, but in the end regional and

| ocal environnental authorities will carry a significant part of the

responsi bility.

. COMMENTS ON SPECI FI C ARTI CLES ACCORDI NG TO THE OUTCOVE OF THE CASE
STUDI ES AND THE WORKSHOP

A Article 1: Definitions

6. International financing institutions (IFls) are |likely to be major
actors in activities requiring ElAs, especially in countries in transition
The I FIs have their own routines and demand specific assessments (e.g.
Environmental Procedure, EBRD, 1992). The IFls are inportant actors in many
transboundary activities but do not quite fit into the franmework provided by
the Convention. Special negotiations are needed to ensure agreenent on how to
use the Convention. The role of the IFI in the process that takes place
between the countries should be clearly defined. The IFls could serve as
bodi es that build contacts between the different stakeholders and pronote the
application of the Convention.

B. Article 2: General provisions

7. Differences in | egislation between countries cause problens for
determ ning the significance of likely inmpacts. General guidelines for
determ ning significance are needed but are difficult to devel op. Regiona
and national environnental programres could be used as a basis for finding
thresholds and criteria. Al so, the Ilist of activities in Appendix | to the
Convention could be extended. The material fromthe study and the workshop
did not include experience of inplenmenting the Convention at the |evel of
policies, plans and programres. |nplenentation of the Convention at that

| evel could solve sone issues. A formal inclusion of policies, plans and
programmes in the Convention is, however, not easy to achi eve as has been
denonstrated by the difficult task of devel oping an EU directive on the
assessnment of plans and progranmmes. Other issues raised under this Article
are dealt with in detail under the respective procedural Articles.

C. Article 3: Notification

8. The workshop material and the discussions suggest sone uncertainty with
respect to what constitutes an informal contact and what is considered a
formal notification. Standardized formats have not al ways been used and thus
potentially affected parties have been uncertain as to how to react. There
are also sone differences in the timng of the notification regarding the EIA
procedure. The results show further that affected countries use severa
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channel s of information on environnmental inpacts and that not all information
has been supplied by the country of origin. Situations in which key
information is provided by an NGO suggest deficiencies in the information
provi ded.

9. The results indicate that the official points of contact could be nore
proactive in informng potentially affected Parties and that there is
potential for reducing confusion by using standardi zed formats and procedures
for official notification, for exanple followi ng the format adopted at the
first neeting of the Parties (decision 1/4), to distinguish it from
unofficial contacts and to clarify the procedure. It is recomended that the
official notification should be preceded by unofficial contacts, made firstly
by the regional authorities to the point of contact in the country of origin
and secondly by the country of origin to the affected country. The

di fferences in ElA procedures between countries of origin and affected
countries call for very explicit descriptions of the procedure to avoid

m sunder st andi ngs and to focus requests for additional information on
appropriate issues and appropriate levels of detail. Starting with a
notification that is presented pronptly in the right context gives the
procedure an opportunity to succeed.

D. Articles 3 and 4: Public participation

10. The wor kshop material and di scussions illustrate many different ways of
organi zi ng public participation. The practical arrangements of the public
participation vary. 1In sone cases the country of origin is actively
involved; in others the authorities of the affected country take nearly ful
responsibility for arranging public participation. It is remarkable that
there are cases in which public participation is better organized in
transboundary El As than in national ElAs.

11. Two recurring issues are the anount of material to be translated and
t he | anguage of translation. The cases show variation in all of these
respects. There is also variation in who comm ssions the transl ations.

12. The material shows different approaches to the treatnent of the results
of public consultations. |In one case the material was sent directly to the
devel oper; in another the conments were sent to the official point of

contact. The affected country did not make a summary of the comments from
the public and did not provide a systematic exam nation of the input fromthe
public. In one case the affected country appeared to agree with some of the
public concerns by officially taking a stand agai nst the activity.

13. The variation in the practical arrangenents, issues concerning

transl ation and the treatnent of public input suggests that the practica
application of the Convention can be greatly assisted by negotiations and
agreements in advance on the burden sharing concerning public participation
between the country of origin and the affected country. This could be an
el ement of a formal bilateral or nmultilateral EIA agreenent based on the
Convention, or a separate practical agreenent based for instance on m nutes
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of neetings by points of contact or a joint body. Unofficial comrunication
before notifying could assist in providing time to prepare for organizing
public participation. A recommendabl e way of sharing responsibilities is
that the affected country organi zes the participation but the country of
origin bears the cost. Simlarly, it would probably be beneficial for
countries to agree on the general principles for the treatnment of the public
input: should the authorities of the affected country summarize the

i nformati on, raise key points or take a stand with respect to all issues
before submtting the information to the country of origin or the devel oper

14. In transboundary participation it is inportant to pay attention to the
target group. This rules what needs to be translated, into which | anguage
and to what extent, and what the requirenents are for tim ng.

E. Article 4. Environnmental inpact docunentation

15. For this article, material received was |limted to five cases. It
showed, however, that although the docunentation met nost requirenents of the
Convention, the issue of alternatives was in nost cases negl ected.

Consulting officially and unofficially with the affected Party at an early
stage could assist in setting alternatives.

F. Article 5: Consultations

16. The material fromthe study and the workshop shows that consultations
have generally been held and that several different neans and nedi a have been
used. In sonme cases there have been sone uncertainties concerning the which
authorities and/or bodies that can or should participate in consultations.
However, information on how comments and consi derations have been taken into
account in the activity itself has been transmtted to a varyi ng degree.
There are al so exanples of conplete lack of information to the affected
country on how comments have been consi dered.

17. The results suggest that the practical application of the Convention
could be inproved by devel opi ng a common under st andi ng between countries not
only on how consultations are to be held but also on how the results of
comments and consultations are distributed across the border and which
authority carries this responsibility. Attention should be paid to capacity-
bui | di ng of decision makers for the use of transboundary ElI A materi al

G Article 6: Fi nal deci sion

18. The final decision has in all case studies but one been sent to the
affected country, but to different receiving authorities. The contents of
the final decision vary dependi ng on the decision procedure in the country of
origin.
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19. The workshop material and the discussions indicate that there is a
potential source of confusion in the identification of the addressees of the
final decision. 1In practice this risk is, however, fairly small if the other
steps of the transboundary assessnent have worked and created necessary
contacts and routines. Countries may, however, wish to raise the issue in
bilateral or nultilateral negotiations to clarify this part of the process.
This may be particularly useful in federal States or in countries whose fina
deci si on-maki ng bodi es are clearly separate fromthose supervising the EIA
process.

H. Article 7: Post-project analysis

20. There is virtually no material on this in the case studies, nor was
there any experience of it anmong the participants of the workshop. Post-
project analysis is seen as a non-nmandatory and demandi ng process. |Instead,

in many applications demand for joint nmonitoring has been included in the
final decision as a result of consultations. The earlier conclusions on the
need for and the usefulness of a clarification of responsibilities, ways and
procedures for transmtting information and the role of different authorities
on both sides of the border appear appropriate under this article, as well.
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Appendi x

CASE STUDI ES ON THE | MPLEMENTATI ON
OF THE CONVENTI ON ON ENVI RONMENTAL | MPACT ASSESSMENT
I N A TRANSBOUNDARY CONTEXT

| nt roduction

1. The Convention has been in force since 1997. The experience of
countries in inplenmenting the Convention varies. Some countries have been
i nvol ved in several procedures, sone have experience only of a single
transboundary EIA.  This is not surprising, since many countries have only
recently ratified the Convention (table 1).

Table 1. Status of countries that subnmtted a case

Country I nvol venent I nvol venent as Dat e of Dat e of
as an the country of signing the ratifying the
affected origin Espoo Espoo
country Conventi on Conventi on
Italy 2 2-3 26 February 1991 19 January 1995
Croatia 2 2 - 8 July 1996
Ukr ai ne 1 2 26 February 1991 19 March 1999
Hungary 0 (1) 0 26 February 1991 11 July 1997
Bul gari a 0 1 26 February 1991 12 May 1995
Sweden 7 2 26 February 1991 24 January 1992
Nor way 0 26 February 1991 23 June 1993
Fi nl and 0 6 26 February 1991 10 August 1995
Russi an 3 0 6 June 1991 -
Feder ation
Net her | ands 10 20 26 February 1991 28 February 1995
Bel gi um sever al sever al 26 February 1991 2 July 1999
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|. THE ARTI CLES OF THE CONVENTI ON AND THEI R | MPLEMENTATI ON
AS SUGGESTED BY THE CASES
A. A general description of the cases used in the study
2. El even cases were submitted to this study. 1In one case three countries

were affected, while in the others there was only one affected country.

Table 2. Actors responsible for the submtted cases

Case-setting Nunmber of cases
Cases submitted by the affected 4
country
Cases submitted by the country of 2
origin
Cases submitted by the country of 2

origin in cooperation with the
affected country(ies)

Cases submitted by the country of 3 (2 cases described the sane
origin as well as by the affected proposed project)
country

3. In the cases submtted, the devel opers were either private nationa
conpanies (4) or public bodies or enteprises (7). 1In two cases the proposed
project was going to be financed by an international body. The nunbers in
parent heses refer to the number of cases.

4, The proposed projects concerned:
S A flood dam
S Dr edgi ng;
S An integrated installation for building materials;
S The exploitation of gas fields (2);
S Road construction (2);
S A nucl ear power plant (2);
S Nucl ear waste; and
S Intensive poultry rearing.
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Nat i onal Nat i onal Nat i onal Transboundary | Transboundary Tr ansboundary
Cases El A El A El A El A El A EIA in
started cl osed in started cl osed progress
progr ess
A 1996 1997 1998 1998
1998 1998 1998 Fi nal
deci si on
i mm nent
C 1992 1993 1992 1993 Hel d up
D 1996 1998 1997 El S under
preparation
E 1998 El S under | 1999 El S under
pr epar a- preparation
tion
F 1991 1998 1998 El S under
preparation
G 1998 In 1998 I'n scoping
scopi ng phase
phase
H 1998 El S under | 1998 El S under
pr epar a- preparation
tion
J 1997 1998 1997 1998
| 1997 1998 1997 Consul tations
taki ng pl ace
K 1994 1994 1994 1994
5. The transboundary ElI A process was said to have an effect on the tinme

schedul e of the ElIA procedure in half of the cases (3) where this item was
mentioned, while only in one case the transbhoundary EIA was said to have an
effect on the outcome of the EIA procedure.

B. The practical application of the Convention

6. The text fromthe Convention is in quotation marks and bol df aced, and
the nunbering follows the Articles of the Convention. Normal text describes
t he experiences fromthe cases. The maxi mum nunber of cases varies because:
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(a) Informati on was not given in each case for each question (partly
due to the fact that the countries cooperated in filling in the questionnaire

in only two cases);

(b) One case is analysed in sone parts as a single case and in other
parts as two cases since the two countries involved are both affected
countries as well as countries of origin

(c) In one case there is one country of origin but three affected
countries.
Article 1
DEFI NI TI ONS

“For the purposes of this Convention

(i) "Parties" means, unless the text otherw se indicates, the
Contracting Parties to this Convention;”

7. In two cases the proposed activity in the country of origin was financed
by an international body (EBRD and PHARE). These bodi es played a major role
in the transboundary ElIA and affected for instance the determ nation of

signi ficance and the | anguage used in the transm ssion of information.

Article 2
GENERAL PROVI SI ONS

“1. The Parties shall, either individually or jointly, take al
appropriate and effective neasures to prevent, reduce and contro
signi ficant adverse transboundary environnental inpact from proposed
activities.”

8. No comrents on this.

‘2. Each Party shall take the necessary |egal, adm nistrative or other
measures to i nplenent the provisions of this Convention, including, wth
respect to proposed activities listed in Appendix | that are likely to
cause significant adverse transboundary inpact, the establishment of an
envi ronnental inpact assessment procedure that permts public

partici pati on and preparation of the environnental inpact assessment
docunent ati on described in Appendix II.”

9. In three cases, the procedure has conme to an end. The procedure | asted
1to 2 years. The other cases are in progress. One has been suspended ow ng
due to a controversy concerning the significance of the transboudary effects,
four are waiting for the environnental inpact statement (EIS), one is in the
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scoping and one in the consultation phase. One is waiting for the fina
deci si on.

10. The question of transboundary inpact was raised in the country of origin
by: the developer (2); the national authorities (3); or the regiona
authorities (3); or the local authorities (1) - generally two of themin the
sanme case. The question was often raised by the affected country, either by
its State authorities (2), the public (1) or by a non-governmenta

organi zation (NGO (2). 1In one case the question was raised by an

i nternational financing body.

11. The applicability was considered nost often by the national authorities
(4), but the developer (1), local authorities (2) and the regiona
authorities (3) in the country of origin were also involved. 1In the affected

country the applicability was considered nost often by the regiona
authorities (5) or by the national authorities (3), but exanples of both
| ocal authorities (2) and federal authorities (1) taking part was seen as
wel | .

“3. The Party of origin shall ensure that in accordance with the
provisions of this Convention an environmental inpact assessnent is
undertaken prior to a decision to authorize or undertake a proposed
activity listed in Appendix | that is likely to cause a significant
adverse transboundary i nmpact.”

12. In eight of the el even cases the proposed project was |listed in Appendi x
I. In none of the cases was the proposed activity started before the
transboundary EIA (TEIA) was cl osed.

13. In four cases it was nentioned how the “significance” was determ ned:
(i) through an existing EIA procedure; (ii) according to docunmentation from
the international financing body; (iii) the project type determned it, the
bil ateral agreenent demanded it; (iv) through best professional judgenent.

14. In one case there was controversy on whether the proposed activity would
have significant effects.

‘4. The Party of origin shall, consistent with the provisions of this
Convention, ensure that affected Parties are notified of a proposed
activity listed in Appendix | that is likely to cause a significant
adverse transboundary i nmpact.”

15. The notification was sent in eight cases, in tw cases it was not sent.
In one case the countries disagree on whether a formal notification was sent
or not.
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“5. Concerned Parties shall, at the initiative of any such Party,
enter into discussions on whether one or nore proposed activities not

are likely to cause a significant adverse
transboundary i npact and thus should be treated as if it or they were so
listed. Where those Parties so agree, the activity or activities shal
be thus treated. General guidance for identifying criteria to determ ne
significant adverse inpact is set forth in Appendix I1.”

listed in Appendix | is or

16. In three of the el even cases the proposed project was not listed in
Appendix I. In two of these cases this article was considered. In one case
it was nentioned that the significance was determ ned according to the

exi sting information on the environnmental status and on a report on the
expected environnental effects of the expansion. The case where Article 2,
par agraph 5 was not considered, transboundary EIA was carried out since it
was listed in the provincial legislation of the affected country.

provi de, in accordance with the

an opportunity to the public in the areas
likely to be affected to participate in relevant environmental inpact
assessnment procedures regardi ng proposed activities and shall ensure
that the opportunity provided to the public of the affected Party is
equivalent to that provided to the public of the Party of origin.”

“6. The Party of origin shal
provi sions of this Convention,

Table 4. COpportunity to participate in EIA and transboundary El A (TEl A)
Opportunity Only in Only in TEIA Both EI A and In TEIA Both in EIA and
gi ven El A notification TEI A docunent ati on TEI A
(nunmber of notification docunent ati on
cases)

El A conpet ent not 8 not rel evant 4 not rel evant
authorities rel evant

G her 3 1 5 2 2
authorities

NGO sect or al 2 2 3 - 1
NGO envi ronm 1 3 4 2 2
The public 3 2 4 2 2
Speci al i sts 3 1 - - -
Muni ci palities - 1 - - -
None - 1 - - -
Not e: The questionnaires filled by the affected country al one | acked

i nformati on on nati ona

EIA in two cases,

while the country of origin did not

answer the question of participation in TEIA in one case for notification and
in two cases for EIA docunentation. The question of participation in
docunentati on was not relevant to four cases which had not yet reached this
phase. The results fromthe case with three affected countries have been
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merged. There were, however, large differences in the opportunities given to
partici pate.
17. It seens fromthe data that there is still a large variation in

opportunity given to participate in the nationa
al ways the case that

EIA. It was not,

however,
nationally than in the affected country.
purely authority-oriented.

Sone nati ona

El A and the transboundary
nore opportunities were given

El A procedures are

Table 5. Means of consultation
Means of consultation in I nf or nal Hear i ngs Witten For nal
national ElA and meet i ngs statenments negoti ati ons
transboundary El A
Local authorities
. in ElIA 2 2 2 -
. in TEIA 1 1 1 1
. in both 1 1 4 -
State, national authorities
o in ElIA
. in TEIA 2 - 2 -
. in both 1 2 1 2
2 - 3 1
State, regional authorities
o in ElA
. in TEIA 2 1 1 -
. in both 1 2 2 1
2 - 3 -
Federal authorities
. in TEIA - - 2 -
The public
D in ElIA 1 2 3 -
. in TEIA - 3 2 1
. in both 1 1 2 -
Q her
. NGCs in TEIA - 2 2 -
Note: There were no data for three cases in EIA and four cases in TEIA The

results fromthe case with three affected countries have been nerged. The

wer e,

nat i onal

however ,

| arge differences in their

means used in consulting anong.

There seens to be difference in the means used when consulting in

El A and in the transboundary EIA. |In sone countries the nationa

re
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El A procedure have strict regulations on how consultations are to be carried

out .

19.

20.

21.

22.

23.

“7. Envi ronnent al inpact assessments as required by this Convention
shall, as a m ninmumrequirenent, be undertaken at the project |evel of
the proposed activity. To the extent appropriate, the Parties endeavour
to apply the principles of environmental inmpact assessment to policies,
pl ans and programes.”

All cases were at the project |evel.

“8. The provisions of this Convention shall not affect the right of
Parties to inplenment national |aws, regulations, admnistrative

provi sions or accepted | egal practices protecting information the supply
of which would be prejudicial to industrial and commercial secrecy or
nati onal security.”

No points raised.

“9. The provisions of this Convention shall not affect the right of
particular Parties to inplement, by bilateral or multilateral agreenent
where appropriate, nore stringent nmeasures than those of this
Convention.”

This matter is dealt with in item2 of the work-plan

“10. The provisions of this Convention shall not prejudice any
obligations of the Parties under international lawwith regard to
activities having or likely to have a transboundary i npact.”

No points raised.

Article 3

NOTI FI CATI ON

“1. For a proposed activity listed in Appendix | that is likely to
cause a significant adverse transboundary inpact, the Party of origin
shal |, for the purposes of ensuring adequate and effective consultations
under Article 5, notify any Party which it considers may be an affected
Party as early as possible and no |ater than when informng its own
publ i c about that proposed activity.”

The question of starting a transboundary El A was raised and settl ed

simul taneously with the question of a national EIA in six cases, in one case
before and in two cases after the question of a national EIA was raised and
settl ed. The national and transboundary ElIAs were carried out simultaneously
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in seven cases, in one case the national EIA had cone to an end before the
transboundary El A started. Information was |acking fromtwo cases that were
submtted by an affected country.

24. Notification was sent in one case before (not a formal notification), in
si x cases sinultaneously and in two cases after the public in the country of
origin had been informed about the proposed activity (national EIA). 1In two
cases no notification was sent. There seemto be differences in how fornma
the notification is/should be. In tw cases no formal notification was sent,
however, the sane information was provided informally.

“2. This notification shall contain, inter alia:

(a) Informati on on the proposed activity, including any avail able
i nformati on on its possible transboundary inpact;”

25. Al'l notifications contained information on the proposed activity, in
three of theminformation on possible transboundary effects was included as
wel | .

“(b) The nature of the possible decision; and”
26. This was true in one case. Information is mssing fromfive cases.

“(c) An indication of a reasonable tine within which a response under
paragraph 3 of this Article is required, taking into account the nature
of the proposed activity; *

27. This was included in four cases, but was missing fromfive
notifications.

“and may include the information set out in paragraph 5 of this
Article.”

28. O her information on the project was sent with the notification in five
cases.

“3. The affected Party shall respond to the Party of origin within the
time specified in the notification, acknow edgi ng recei pt of the
notification, and shall indicate whether it intends to participate in
the environmental inpact assessnent procedure.”

29. In six of the nine cases where notification (formal or informal) was
sent, the affected country did respond to it. Additionally, in tw cases the
procedure was started by a contact fromthe affected country. The reason for
not responding in one of the three cases was that the country of origin did
not ask for a response.
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‘4. If the affected Party indicates that it does not intend to
participate in the environnental inpact assessment procedure, or if it
does not respond within the tine specified in the notification, the
provisions in paragraphs 5, 6, 7 and 8 of this Article and in Articles 4
to 7 will not apply. 1In such circunstances the right of a Party of
origin to determ ne whether to carry out an environnental inpact
assessnment on the basis of its national |aw and practice is not

prejudi ced.”

30. No conments on this.
“5. Upon recei pt of a response fromthe affected Party indicating its
desire to participate in the environmental inpact assessnent procedure,
the Party of origin shall, if it has not already done so, provide to the

affected Party:”

31. The affected countries requested additional information in five cases,
while in six cases they did not. (In one of these, the opportunity was not
offered in the notification.) Oher information was sent after the
notification in two cases and in response to a request in another. In one
case the kind of additional information was not defined.

“(a) Relevant information regarding the environnental inpact assessnent
procedure, including an indication of the tinme schedule for transmtta
of comments; and”

32. The country of origin provided this information in seven cases.

“(b) Relevant information on the proposed activity and its possible
signi ficant adverse transboundary i npact.”

33. The country of origin provided information on the proposed activity in
seven cases and on significant adverse transboudary inpact in three.
Additionally, the country of origin provided informati on on safety
assessnent, possible risk and rel ated consequences in one case.

34. The country of origin got hold of this information from

S The point of contact in the affected country (4);
S O her authorities in the affected country (2);
S An NGO in the affected country (1);
S Literature (2);
S I nvestigations (3).
35. The possible transboundary inpacts were assessed by the country of

origin on the basis of literature (4), with help of the affected country (2),
with EIA tools (2) or by using NGO results (1).
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“6. An affected Party shall, at the request of the Party of origin
provide the latter with reasonably obtainable information relating to
the potentially affected environment under the jurisdiction of the
affected Party, where such information is necessary for the preparation
of the environnmental inpact assessnent docunentation. The informtion
shall be furnished pronmptly and, as appropriate, through a joint body
where one exists.”

36. The country of origin asked for additional information fromthe affected
country in two cases. In six cases it did not. Information was |acking from
three cases. The affected country, however, provided information in six
cases, but did not do so in four others. |In one case this was not mentioned.

A joint body acted in two cases.
37. Informati on was col |l ected by the affected country:

- From regi onal environnental bodies;
- From nei ghbouring country’s Internet pages, experts in mnistries,

NGCs
S Via e-nmail
S From aut horities, county and municipal governnment, etc.
S Through a public enquiry.

“7. When a Party considers that it would be affected by a significant
adverse transboundary i nmpact of a proposed activity listed in Appendi x
I, and when no notification has taken place in accordance w th paragraph
1 of this Article, the concerned Parties shall, at the request of the
affected Party, exchange sufficient information for the purposes of
hol di ng di scussions on whether there is likely to be a significant

adverse transboundary inpact. |If those Parties agree that there is
likely to be a significant adverse transboundary inpact, the provisions
of this Convention shall apply accordingly. |If those Parties cannot

agree whether there is likely to be a significant adverse transboundary
i mpact, any such Party may submit that question to an inquiry comm ssion
in accordance with the provisions of Appendix IV to advise on the

i kelihood of significant adverse transboundary inpact, unless they
agree on another method of settling this question.”

38. Apart fromthe requested discussions, in five cases there were other

di scussi ons between the countries on whether transboundary inpacts were
likely to arise (nmeetings and coordi nating bodi es, including experts from
both countries). |In five cases no other discussions were held. Information
was | acking fromone case. |In one case other information was provided at the
request of the affected country.

39. Before the notification was sent cooperation between the countries was:
S Non- exi stent (3);
S Oficial (7);
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S Unofficial-letter (5);
S Unof fi ci al - phone (5);
S Unofficial e-mail (3);
S Unof ficial-fax (1);
S Unof ficial -neeting (5);
S Unofficial-through a bilateral agreenent (1).
“8. The concerned Parties shall ensure that the public of the affected

Party in the areas likely to be affected be inforned of, and be provided
with possibilities for maki ng corments or objections on, the proposed
activity, and for the transmttal of these comrents or objections to the
conpetent authority of the Party of origin, either directly to this
authority or, where appropriate, through the Party of origin.”

40. Information was transm tted through
S Reports (7);
S Oficial letters (7);
S Personal contacts (phone-calls, e-mails, letters...) (7);
S Meetings (3).
Table 6. Translations in transboundary EIA
Transl ati on of Into affected Into English Into affected Into English
t he country’s (notification) country’s (EIA
information | anguage | anguage docunent ati on)
(notification) (EIA

docunent ati on)

Not transl ated 3 1 2 3
Tr ansl at ed 1 - 2 3
Partly 2 5 1 1
transl at ed
Not e: Translation was not an issue in four cases, where there was no

| anguage barri er
notification.

41. In the cases where translation was rel evant,
but was conpensated with a translation into English.
when t he docunent was addressed to adm nistrators or where
t he invol venent

the notifications,

was seen usefu
sever al
i nternati onal

bet ween the countri es.

countries were affected (comon | anguage).
fi nanci ng bodi es brought about the use of English.

Al so,

Data were m ssing fromone case on

it was mssing from half

Thi s

Especial |y

the ElI A docunent was nore frequently translated into English than into the
| anguage of the affected country.

42. In the cases where | anguage was an i ssue,
conmuni cation with the country of origin
English in five cases,

the affected country used, in

its own | anguage in four

often with a conbination of the two. In one case the

cases and
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affected country used in sonme parts the | anguage of the country of origin
In notification, the affected country comr ssioned the translations in two
cases and the country of origin in six, while responsibility for the
translation of the ElIA docunentati on was borne by the country of origin in
four cases and by the affected country in three. There was sone
contradictory information about the country bearing responsibility for the
translations. This could nmean that both countries had responsibility for
sonme parts of the translation

43. Participation took place mainly at the stages of notification, EIA
docunent ati on and consultation (see tables 4 and 7). |In three cases there
was participation at other stages as well, nanmely through a public inspection
of the draft study programme as well as through informal contacts.

44, The affected country played an active role in ensuring public
participation in nost cases (8). This was carried out in tw cases through
the NGOs in the affected country. One affected country admtted that it had
not played an active role in ensuring public participation. In one case
transboundary participation did not work: public participation took place
only on the national level. Data were mssing from another case.

45, The affected country hel ped the public participation in the follow ng
ways:

S By encouraging the active participation of citizens;

S Its ministry of the environnent provided transl ations, organized
hearings and invited the country of origin to the hearings;

S By coordinating the participation through an environmental NGO

S By providing publications and putting announcements in the
newspapers;

S There was a public enquiry.

46. The countries cooperated in ensuring the participation in the affected

country in the foll owi ng ways:

S Experts fromthe country of origin took part in the hearing:

- The affected country provided the country of origin with a list of
authorities and NGOs that should receive the information and gave
the country of origin advice on newspaper adverti sing.

Tabl e 7.
and the opportunity used.

A conparison between the opportunity for
(See note in table 4)

public participation given

Participation
opportunity/
practice
(nunber of
cases)

Qopportunity to
participate
(notification)

Participated in
practice
(notification)

Qopportunity to
participate
(EIA

docunent ati on)

Participated in
practice

(EIA

docunent ati on)

Participated in
practice
(consul tation)

El A conpet ent
authorities
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Q her 6 5 5 2 3
authorities
Sectoral NGCs 5 4 1 1 1
Envi ronnent al 7 6 5 2 2
NGOs
The public 6 4 5 3 2
Q her:
- specialists 1 2
- municipalities 1 1
on the coast
- mass nedi a
None 1 1
Data m ssing 1 2 2 2
Not at this - - 4 3 4
st age

47. In nost cases those stakehol ders that were provided with an opportunity

to participate used it. This reflects the need of the public to participate.

Tabl e 8. The means of consultation in notification and El A docunentation for
di fferent stakehol ders

Means of consultation I nf or mal Hear i ngs Witten For ma
meet i ngs statements negoti ati ons
Local authorities
- in notification 2 2 4 1
- in docunentation 1 - 3 -

State, nationa
authorities

- in notification 2 1 3 3
- in docunentation 2 1 2 2

State, regiona
authorities

- in notification 2 1 3 1
- in docunentation 2 1 2 -

Federal authorities

- in notification - - 2 -
The public

- in notification 1 2 2 1
- in docunentation - 3 3 -

NGOs, specialists
- in notification - - 1 -
- in docunentation - 2 1 -
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Note: There were no data fromfour cases in notification and fromtwo cases
i n docunentation. The documentation phase had not yet been reached in four
cases. The results fromthe case with three affected countries have been
merged. There were, however, large differences in their neans used in
consul ting.

48. Witten statenents were the nost common means in consulting in
notification and El A dcunentation. Face-to-face neetongs were used as wel |,
especially in the notification phase.

Article 4

PREPARATI ON OF THE ENVI RONMENTAL | MPACT
ASSESSMENT DOCUMENTATI ON

“1. The environmental inpact assessnent docunentation to be submtted
to the conmpetent authority of the Party of origin shall contain, as a
m ni mum the information described in Appendix I1.”

CONTENT OF THE ENVI RONMENTAL | MPACT ASSESSMENT DOCUMENTATI ON  ( APPENDI X I1)

“I'nformation to be included in the environnmental inpact assessnent

docunentation shall, as a mninmum contain, in accordance with
Article 4:”
49. Data received fromfive cases.

“(a) A description of the proposed activity and its purpose;”

50. In four cases out of five.
“(b) A description, where appropriate, of reasonable alternatives (for
exanpl e, locational or technological) to the proposed activity and al so
the no-action alternative;”

51. In two cases out of five.

“(c) A description of the environment likely to be significantly
affected by the proposed activity and its alternatives;”

52. In four cases out of five, although in one case the alternatives were
not di scussed.

“(d) A description of the potential environnmental inpact of the
proposed activity and its alternatives and an estimation of its
significance;”



MP. EI A/ WG. 1/ 2000/ 7/ Rev. 1
Appendi x
page 24

53.

54.

55.

56.

57.

58.

59.

In three cases out of five.

“(e) A description of mtigation measures to keep adverse environnenta
i mpact to a mninmm”

In four cases out of five.

“(f) An explicit indication of predictive nethods and underlying
assunptions as well as the relevant environnental data used;”

In three out of five.

“(g) An identification of gaps in know edge and uncertainties
encountered in compiling the required informtion;”

In three out of five.

“(h) \here appropriate, an outline for nonitoring and nmanagenent
programes and any plans for post-project analysis;”

In all five cases.

“(i) A non-technical summary including a visual presentation as
appropriate (maps, graphs, etc.).”

In all five cases.

v 2. The Party of origin shall furnish the affected Party, as
appropriate through a joint body where one exists, with the
environnental inpact assessment docunentation. The concerned Parties
shal | arrange for distribution of the docunmentation to the authorities
and the public of the affected Party in the areas likely to be affected
and for the subm ssion of conments to the conpetent authority of the
Party of origin, either directly to this authority or, where
appropriate, through the Party of origin within a reasonable tinme before
the final decision is taken on the proposed activity.”

These are sone of the coments and statenents made to the affected

country by those who participated:

S Dest abilization of the ecological state, danmage to |lakes in a
nati onal park;

- Environnental effect to be taken into account, conparison of
alternatives for energy devel opnent in the country of origin

S | npact on the brown bear popul ation

- Ef fects on high water |evel, inpact on estuarine biodiversity,
i npact on protected areas.
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60. The comrents were sent unchanged to the devel oper (1) or to the country
of origin (2). In the first case, the affected country sent a genera

di sapproval of the project to the country of origin

61. The conmmuni cation of the ElIA docunentation is di scussed under Article 5.

Article 5

CONSULTATI ONS ON THE BASI S OF THE ENVI RONMENTAL
I MPACT ASSESSMENT DOCUMENTATI ON

“The Party of origin shall, after conpletion of the environnental inpact
assessnment documentation, w thout undue delay enter into consultations with
the affected Party concerning, inter alia, the potential transboundary inpact
of the proposed activity and neasures to reduce or elimnate its inpact.”

62. From the el even cases, six have reached the phase of consultations on
El A documentation. |In five of these consultations have been taken place and
in one case there was no consultation

63. The consultations included the follow ng:

- A joint body fornmed by EIA authorities held neetings to consult
t he TEI A docunent;
- Materials on TEIA were widely discussed in the affected country by
| ocal environnental bodies experts as well as local State
aut horities;
- Meeting of experts were held, letters were exchanged through
di pl omati c channel s;
S E-mai | were exchanged.

“Consul tations may rel ate to:

(a) Possi bl e alternatives to the proposed activity, including the
no-action alternative and possible nmeasures to nitigate significant
adverse transboundary inpact and to monitor the effects of such neasures
at the expense of the Party of origin;”

64. As a result of the consultations:

- It was decided to establish a comron nonitoring progranme;

- There was a clarification of the positions and attitudes of both
sides and of the ways to reach a conmon under st andi ng;

- The comrents fromthe consultations were partly taken into account
in the decision-making process.
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“(b) O her forms of possible mutual assistance in reducing any
signi ficant adverse transboundary inpact of the proposed activity; and

(c) Any ot her appropriate matters relating to the proposed
activity.

The Parties shall agree, at the commencenent of such consultations, on a
reasonable tine-frame for the duration of the consultation period. Any such
consul tati ons may be conducted through an appropriate joint body, where one
exi sts.”

65. In four cases the affected country was infornmed of howits coments had
been taken into account; two affected countries were pronised that they
woul d receive this information later, in two cases the affected country was
not informed at all. The affected country was informed in neetings,

di scussi ons, hearings and through letters.

Article 6
FI NAL DECI SI ON

“1. The Parties shall ensure that, in the final decision on the
proposed activity, due account is taken of the outcome of the

envi ronnental inpact assessnent, including the environnmental inpact
assessnment documentation, as well as the comrents thereon received
pursuant to Article 3, paragraph 8 and Article 4, paragraph 2, and the
outcone of the consultations as referred to in Article 5.7

66. There is information fromtwo cases on how the comments fromthe
affected country were considered in the EIA by the country of origin:

- The comrents were consi dered, relevant points were made and a
reply was given;

- The project inplenentation has been suspended until the EISis
finalized and approved,;

- The EIS fromthe other country has been considered in the
deci si on- maki ng process;

- The comrents and statenments made by the affected country can be
found in the explanatory part of the decision docunment.

v 2. The Party of origin shall provide to the affected Party the fina
deci sion on the proposed activity along with the reasons and
consi derations on which it was based.”

67. The final decision was conveyed by the country of origin to the affected
country in five cases and soon will be in a sixth. |In one case the decision
was not provided to the affected country. |In another there was no fina
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deci si on, because the country of origin held that the proposed activity would

not

68.

69.

70.

have any transboundary effects.

The final decision contained:

- Approval of the project and neasures to protect the environnent as
well as a nmonitoring plan

- Information that the project was stopped for econonic reasons;

- Approval (with conditions on the inplenentation) of the project on
the country of origin's side of the border

- A decision to go ahead with the proposed project.

The final decision was distributed in the affected country to:
- The ministry of the environnent (2);
- The regi onal environmental body (1);

- The point of contact and provincial government authorities (1).

In one case the appeal fromthe affected country against the decision to

go ahead with the project resulted in a suspension of the building works.

71.

“3. If additional information on the significant transboundary inpact
of a proposed activity, which was not available at the tine a decision
was made with respect to that activity and which could have materially
af fected the deci sion, beconmes available to a concerned Party before
work on that activity commences, that Party shall immediately informthe
ot her concerned Party or Parties. If one of the concerned Parties so
requests, consultations shall be held as to whether the decision needs
to be revised.”

Article 7
POST- PRQJECT ANALYSI S

“1. The concerned Parties, at the request of any such Party, shal
determ ne whether, and if so to what extent, a post-project analysis
shall be carried out, taking into account the likely significant adverse
transboundary inpact of the activity for which an environmental inpact
assessnment has been undertaken pursuant to this Convention. Any
post-project analysis undertaken shall include, in particular, the
surveillance of the activity and the determ nation of any adverse
transboundary inpact. Such surveillance and determ nati on may be
undertaken with a view to achieving the objectives listed in

Appendi x V.~

In one case out of the six that had reached this phase, a post-project

anal ysis has been requested (by the affected country). However, the
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consultations are still taking place and thus the contents and arrangenents
will be defined later. Additionally, in one case environnmental nonitoring

was request ed.

72.

‘2. When, as a result of post-project analysis, the Party of origin or
the affected Party has reasonabl e grounds for concluding that there is a
signi ficant adverse transboundary inpact or factors have been di scovered
which may result in such an inpact, it shall inmediately informthe
other Party. The concerned Parties shall then consult on necessary
measures to reduce or elimnate the inpact.”

Article 15
SETTLEMENT OF DI SPUTES
“1. If a dispute arises between two or nore Parties about the
interpretation or application of this Convention, they shall seek a
sol uti on by negotiation or by any other nmethod of dispute settl enent

acceptable to the parties to the dispute.”

In one case the countries did not agree on whether there was a

signi ficant transboundary inpact or not. Consequently, the procedure is not
movi ng forward. The proposed activity is listed in Appendix | to the
Conventi on.

‘2. When signing, ratifying, accepting, approving or acceding to this
Convention, or at any tine thereafter, a Party may declare in witing to
the Depositary that for a dispute not resolved in accordance with
paragraph 1 of this Article, it accepts one or both of the follow ng
means of dispute settlenment as compul sory in relation to any Party
accepting the sanme obligation:

(a) Submi ssion of the dispute to the International Court of Justice;

(b) Arbitration in accordance with the procedure set out in Appendix
Vil.”

“3. If the parties to the dispute have accepted both nmeans of dispute
settlenment referred to in paragraph 2 of this Article, the dispute my
be submitted only to the International Court of Justice, unless the
parti es agree otherw se.”



