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I nt roduction

1. The attached di scussion paper on strategic environnental assessment was
prepared by a consultant to the secretariat, pursuant to a decision taken at the
first neeting of the Wrking Goup on Environnental |npact Assessnent

(MP. EI A WG. 1/ 1999/ 2, para. 24). It has been discussed at a joint neeting of the
Bureaux of the Meeting of the Parties to the Espoo Convention on Environnental

| npact Assessnment in a Transboundary Context and of the Meeting of the
Signatories to the Aarhus Convention on Access to Information, Public
Participation in Decision-nmaking and Access to Justice in Environnental Matters.
The note was presented to the joint nmeeting, as a background paper rather than
for endorsenent. It is submtted to the Working Group and the Meeting of the
Signatories so that the issue of strategic environmental assessment can be
further discussed.
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2. In particular, they may wi sh to discuss the foll owi ng questions:

(a)Should a legally binding instrunent, for instance in the formof a
protocol, be prepared?

(b) Shoul d the instrunent be applicable to decision-making in both
transboundary and non-transboundary contexts?

(c) Shoul d such an instrunent be applicable at local, national and
i nternational |evels?

(d) Shoul d such an instrunent cover all, or just sone, of the follow ng
categories of strategic decision-making: (1) plans; (ii) programes; (iii)
policies; (iv) legislation, regulations and other |egally binding normative
i nstruments?

(e)For the various types of decision-making, should an assessnent
procedure be required in principle for all categories of decisions having
environnental inplications, irrespective of whether the decision-mking body
is primarily “environnental ”?

(f)Which part of the EIA procedure should be included in such an
i nstrument?

(g) How shoul d the issues of public participation be addressed in the
i nstrument ?

(h) Shoul d the instrunent also include provisions on access to
i nformation and to justice?
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BACKGROUND DOCUMENT ON OPTI ONS FOR DEVELOPI NG A LEGALLY BI NDI NG
UN/ ECE | NSTRUVENT ON STRATEG C ENVI RONVENTAL ASSESSMENT

Executive sunmary

3. At their first neeting, the Signatories to the Aarhus Convention agreed
that at their next nmeeting they should give consideration to the issue of
public participation in programes, plans, policies and legislation. The
related idea that a protocol to the Convention should be devel oped on the
topic of strategic environmental assessnent (SEA) was raised during the third
European M nisterial Conference on Environnment and Health, and the sixth
session of the UN ECE Conmittee on Environnmental Policy, where the idea of
such a protocol was also linked with the Espoo Convention. To facilitate
further discussion of the issue, UN ECE comm ssioned this study.

4, The first chapter outlines certain major features of SEA, discusses the
mai n advant ages and concerns related to the environnental assessment of
strategi c decisions, and describes the |ink between environnental inpact
assessment (EIA) and SEA. The second chapter briefly describes activities
related to SEA at international, regional and national |evel

5. The third chapter considers various alternatives: an instrument that
makes certain elenents of an SEA procedure mandatory for certain strategic
decisions; an instrunent that only nmakes el ements of the SEA procedure
mandatory and that does not authoritatively determ ne the decisions to which
it should be applied; and an instrunent that authoritatively determn nes the
deci sions to which the SEA procedure shall be applied, but which does not
poi nt out mandatory el ements for such a procedure. Legally non-binding

el ements, e.g. in the form of guidelines, codes of conduct or
recomendati ons, can be added to these three alternatives.

6. Thereafter follows an exani nation of how an instrument can be
established under the Espoo Convention, under the Aarhus Convention, and as a
nore free-standing instrument. An instrunent adopted within the franmework of
the Espoo Convention could focus on the transboundary effects of strategic
deci sions, but need not be limted to such effects. The instrument could be
adopted as a protocol to the Convention, if necessary supplemented by a non-
binding instrunment, or as a nultilateral agreement related to the Convention
in accordance with its article 8. An instrument adopted within the framework
of the Aarhus Convention could focus on those elenments related to SEA that
are covered by the Convention, i.e. access to information, dissem nation of

i nformati on, participation in decision-mking, and access to justice, but
need not be limted to such elenents. The instrunent could be adopted as a
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protocol to the Convention, if necessary supplenented by a non-binding
instrunment. There are several approaches possible if a nore free-standing
instrument is chosen. One is to adopt a protocol to both Conventions, but
such an approach woul d raise certain problens prinmarily related to the
negoti ati on process. Another approach could be to adopt a stand-al one
instrument. Such an instrument would be related to both Conventions since it
woul d cover issues of relevance to both, but would not be Iinked to themin a
formal sense.

7. The fourth chapter considers the scope of a legally binding instrunent
and elements that may be included in it. The framework chosen for the
instrunment is likely to have sone, although not necessarily any deci sive,
implications for the scope and for the rel evance of various elements. The

el ements nentioned reflect those included in the Espoo Convention, the Aarhus
Convention, the European Union's draft directive on SEA, and other el enents
that are regularly part of SEAs.

I. GENERAL BACKGROUND

8. The goal of this study is to provide an objective source of information
to facilitate discussions on the possible devel opment at the UN ECE | evel of
a legally binding instrunent on strategic environnental assessnent. |Its

purpose is to explore various options and their inplications, rather than to
come up with specific reconmendati ons.

9. SEA is a tool for integrating environnental and health issues into
strategi c deci sion-making processes. There is no authoritative definition of
SEA. The followi ng definition has been proposed: 1/

SEA is a systematic process for evaluating the environnenta

consequences of proposed policy, planning or progranme initiatives in
order to ensure they are fully included and appropriately addressed at
the earliest appropriate stage of decision-naking on a par with economc
and soci al considerations.

10. The following are sone major features of SEAs:

(a) The deci sion-nmaking processes to which SEA can be applied are
policies, plans and progranmes; 2/

(b) SEA is a systematic process in the sense that it hel ps rel evant
actors to systematize their efforts to integrate environnental (and other)
i ssues into decision-nmaking processes;
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(c) The SEA process should lead to the production of a witten report,
often referred to as an environnmental inpact statenent;

(d) The results of the SEA should be taken fully into account during
the deci sion-maki ng process. One inportant issue in this context is timng -
the SEA should be carried out, or at least initiated, early in the decision-
maki ng process;

(e) Public involvenent in the SEA is an inportant aspect, even if sone
measure of confidentiality for certain stages or elenents of the decision-
maeki ng process may be necessary;

(f) Environnmental issues are one of three mmjor categories of issues
that should be addressed in the decision-nmaking processes, the others being
econoni ¢ and soci al considerations. These three issues may be consi dered
collectively or separately. 3/

11. Based on a nunber of case studies that covered a wi de variety of
strategi c decisions at both the national and international |evel, Sadler and
Ver heem (1996) found the followi ng principles to be widely supported:

(a) Initiating agencies are accountable for assessing the
environnental effects of new or anmended policies, plans and progranmes;

(b) The assessnent process should be applied as early as possible in
proposal design;

(c) The scope of assessment nust be commensurate with the proposal’s
potential inpact or consequence for the environment;

(d) Objectives and terns of reference should be clearly defined

(e) Alternatives to, as well as the environnental effects of, a
proposal shoul d be consi dered;

(f) Oher factors, including socio-econom c considerations, are to be
i ncl uded as necessary and appropri ate;

(g) Evaluation of significance and determ nation of acceptability are
to be made against policy framework of environmental objectives and
st andar ds;

(h) Provisions should be made for public involvenment, consistent with
potential degree of concern and controversy of proposal

(i) Public reporting of assessnment and decisions (unless explicit,
stated limtations on confidentiality are given);

(j) Need for independent oversight of process inplenentation, agency
conpl i ance and governnent-w de performance

(k) SEA should result in incorporation of environnental factors in
pol i cy- maki ng; and

(I') Tiered to other SEAs, project ElIAs and/or nmonitoring for proposals
that initiate further actions.
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12. The need for integrating environnental and health concerns into
strategi c decision-nmaking processes that nmay have significant environnental
effects has been enphasized in several key environmental instruments. 4/
SEA procedures have becone major tools for ensuring such integration with a
view to achi eving sustai nabl e devel opnent. They were initially devel oped at
a national level as a response to problenms encountered when carryi ng out
environnental inpact assessment (EIA) of projects, reflecting in particular
the need for placing individual projects into a broader context.

13. SEA procedures and met hodol ogi es have devel oped on the basis of EIA
procedures and net hodol ogi es. Hence, there is no clear distinction between
El A and SEA, and SEA includes inportant el enments of EIA However, as the
nature of decision-naking processes related to specific projects and
strategic decisions differs, one cannot assunme that one may apply the sane
procedures and net hodol ogi es for SEA as for EIA. Moreover, the nature of the
various categories of strategic decision-mking processes differs to such an
extent that one may have to apply different SEA procedures and net hodol ogi es
for assessing the environnental inpacts of the various categories of
decisions. In this context, it may be useful to draw distinctions between
SEA procedures and net hodol ogi es applied to physical planning (which resenble
those of EIA), sectoral plans and programmes (which are further renoved from
those of EIA), and general policy decisions (which are generally even further
removed fromthose of EIA). Nevertheless, certain key elenents are comon to
both EIA and SEA, 5/ and a |l arger group of key elements are comon to the
vari ous categories of strategic decisions.

14. The mai n advant ages of SEAs are that:

(a) They may inprove the basis for decision-making through, inter
alia, inproved internal consistency, nore systenmatic environnental
consi derations, inproved data collection, inproved target-setting, and
presentation of options that could otherw se have been overl ooked;

(b) They can be used to rationalize EIA of projects. SEAs may reduce
the costs of each individual EIA and they may help stream i ne and focus
El As. 6/ Moreover, SEAs nay ensure the consideration of cunmulative inpacts
that may be difficult to assess in individual ElAs;

(c) They allow the consideration of alternatives and nitigation
measures at a time when there is greater flexibility and | ower costs rel ated
to dealing with potential problens;

(d) They may lead to greater legitimcy of, fewer objections to, fewer
formal conplaints against, and faster inplenentation of strategic decisions;

(e) They may lead to greater awareness of environnental and health
i ssues anong those involved in the decision-nmaking process, which may inprove
the quality of decision-nmaking processes in other context;
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(f) They enhance the role of the general public in strategic decision-
maki ng processes, and they may thus inprove public awareness of strategic
decisions and their environmental and health inplications;

(g) They facilitate the translation of sustainability concepts into
policies based on key environnmental principles.

15. Certain concerns related to the application of SEA procedures can be
advanced, and need to be addressed when developing a nultilateral instrunent:

(a) SEA will constitute an additional requirement on those
participating in decision-mking processes, and they may increase the tine
and resources needed during the preparatory phases. The processes of
screeni ng and scoping are particularly inportant to address these concerns;
7/

(b) Public servants are subject to various requirements during
deci si on-maki ng processes. They are in general expected to exam ne economc
and adm ni strative consequences of proposals. The introduction of
environnental and health issues can be seen by sone as a first step on a
“slippery slope” since it may | ead various pressure groups to denmand that a
nunber of other issues should be given simlar attention during strategic
deci si on- maki ng processes. Such a devel opment could lead to inefficient
deci si on-maki ng. The nmain problemw th such an argument is that it does not
pay sufficient attention to sustai nable devel opment as a key objective
endorsed by all countries. The realization of sustainable devel opment woul d
require the integration of three categories of issues into decision-making

processes, nanely econonmic, social and environnmental. Oher issues would
fall into one of these categories;
(c) As SEA addresses issues at a strategic level, it can be argued

that uncertainty related to the assessment will be greater than in relation
to EIA, and that SEA may in many cases be irrelevant to the final decision
due to the uncertainties. While it is true that SEAs rely nore than EI A on
forecasting, probability and other statistical methods to predict the inpacts
of future scenarios, there are a nunber of techniques available to deal with
uncertainty. Moreover, experience indicates that uncertainty represents no
serious obstacle to the application of SEA 8/

16. The inportance of communicating information on experience with applying
SEA is frequently enphasized in the literature. There is in general a |ack of
knowl edge about the effects of SEA. This [ack of knowl edge may lead to too
much enphasis on potential concerns.

. RELEVANT | NTERNATI ONAL, EUROPEAN, EUROPEAN COVMUNI TY AND NATI ONAL
ACTI VI TI ES

A. International and European devel opnents
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17. There are two ways in which issues related to SEA are dealt with at the
international level. First, there are international institutions that have
integrated SEA into their policies to ensure that their activities are
sust ai nabl e.  Such environnental assessnent initiatives, first for projects,
but subsequently also for strategic decisions, have been nbst pronmnent in
mul tilateral financial institutions, such as the World Bank and the European
Bank for Reconstruction and Devel opnent. 9/

18. Second, various nultilateral and regional instruments include references
to SEA. Such references are a fairly recent phenonenon. There are
references to SEA in legally binding instruments and in non-bindi ng

i nstrunments, such as recommendati ons and guidelines. |In nany cases the
references concern the use of SEA as a tool in the national inplenentation of
obligations under a legally binding instrument. 10/

19. In many cases where the use of SEA could be relevant in relation to the
nati onal inplenmentation of obligations under a multilateral instrument, there
is no reference to the use of SEA. 11/ In sone cases, nmultilateral or

regi onal institutions carry out analytical work of relevance to SEA. These
initiatives are not directly linked to legally binding instrunents, and the
cooperation focuses on information sharing and coordinati on of nationa
policies. 12/

B. Devel opnent _and use of SEA by the European Conmunity

20. In relation to the European Comunity, a distinction nmust be drawn

bet ween application of SEA by institutions of the European Conmunity, and the
application of SEA by the nenber States. As to the application of SEA by the
institutions, article 6 of the Treaty establishing the European Comunity
obliges it to integrate environmental protection requirements into the
definition and inplenmentation of its policies and activities, in particular

with a view to pronoting sustai nable devel opment. One inportant initiative
i npl enmenting this provision is the so-called Cardiff Strategy, whereby the
European Council invited all relevant sectoral councils to establish their
own strategies for the integration of environnment and sustai nabl e

devel opnent. The European Commi ssion has devel oped a “tools guide” for this
purpose. Moreover, many of the financial nechanisns of the European
Comunity prescribe processes equivalent to those of SEA 13/

21. Wthin certain sectors, the European Community has adopted directives
that make explicit or inplicit reference to SEA. The nost explicit reference
can be found in article 6 of Council Directive 92/43/EEC on the conservation
of natural habitats and of wild fauna and flora, which requires environnental
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assessment of inplications for protected sites of “[a]lny plan ... not
directly connected with or necessary to the managenent of the site but likely
to have significant effect thereon”. 14/

22. More recently, the European Comnm ssion produced a Proposal for a Counci
directive on the effects of certain plans and programes on the environnment
(COM96) 511 final). The Proposal was submtted to the European Council in
Decenber 1999, which adopted a conmon position. The draft SEA directive wil
require nenber States to establish mandatory procedures for the environnental
assessment of certain plans and programmes. The only maj or amendnment adopted
by the Council was to restrict its scope of application. The common position
adopted by the European Council in this respect is as follows: 15/

“An obligatory assessnment shall be carried out for all plans and
programes, (a) which are prepared for agriculture, forestry, fisheries,
energy, industry, transport, waste managenent, water nanagenent,

t el ecommuni cations, tourism town and country planning or |and use and
which set the framework for future devel opnent consent of projects
listed in Annex | and Il of Directive 97/11, or (b) which in view of the
likely effect on sites have been determined to require an assessnent
pursuant to Article 6 or 7 of Directive 92/ 43/ EEC.

For other plans and programres which set the framework for devel opnent
consent of projects, Menber States shall carry out an environnental
assessnment if they determine, on the basis of a set of given criteria,
that they are likely to have significant environmental effects.”

However, the European Commi ssion declared that it could not support the
comon position of the European Council since the scope of the draft SEA
directive had been too nmuch restricted conpared to the original Comn ssion
proposal. Hence, the scope of the draft SEA directive is still subject to
di scussi on.

C. Overview of national or sub-national SEA-rel ated procedures
applied by UN ECE countries

23. Certain countries, such as Bulgaria, Czech Republic, Denmark, Gernmany,

t he Netherlands, Slovakia and the United States, have |egally binding

requi renents for undertaking SEA for certain strategi c decisions, and sonme of
them have | ong experience with the use of SEA. O her UN ECE countries do not
have | egal ly binding requirenents for undertaking SEA, but have neverthel ess
undertaken SEAs as part of their decision-making processes for certain
strategi c decisions. 16/
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24, The nature of and the framework for strategic decision-nmking processes
vary consi derably between the countries of UV ECE. Efforts at harnonizing
strategi c decision-nmaking processes between countries have so far only to a
limted extent been systematic or fornmmlized. The harnoni zation that has
taken place seenms to have been nore a side effect than the main intention of
relevant initiatives. 17/ Neverthel ess, increased internationa
environnental cooperation has inevitably led to and will continue to lead to
the harnoni zati on of strategic decision-making processes between countri es.
However, the nature of and the frameworks for such deci sion-nmaki ng processes
are essential parts of the adm nistrative traditions and constitutiona
systens of countries. Hence, harnmonizati on of strategic decision-nmaking
processes mnmust be expected to be slow

25. Anot her inmportant factor is that the degree of privatization of
different sectors, for exanple within the energy and the transport sectors,
varies significantly between countries. This may have inplications for the
desi gn of deci sion-nmaking processes, and thus also for the rel evance and
desi gn of SEA procedures and met hodol ogi es.

26. Anmong the countries that have applied SEA, the United States has the
nmost | ong-standi ng and broad- based experience. A federal agency nust prepare
an environmental inpact statement for any of the follow ng types of actions
if they have the potential to significantly affect the quality of the human
envi ronnent: agency proposals for |egislation; adoption of rules,

regul ations, treaties, conventions, or formal policy docunents; adoption of
formal plans which guide or prescribe alternative uses of federal resources;
or adoption of programmes, such as a group of concerted actions or connected
actions which inplenment a specific policy. 18/

27. Many central and east European countries and newy independent countries
formally request the preparation of SEA for national policies, plans and
programes. However, there seens to be linted practical application of

these requirenments at the national level. On the other hand, many of these
countries have extensive experience with environnmental assessnment of regiona
and | ocal |and-use plans.

28. As to the kind of strategic decision-making processes to which SEA is
applied, one case study concludes that: 19/

“SEA is becoming well established in sectors such as | and-use pl anning,
energy, waste managenent and transport. SEA application in the sectors
of water nmanagenment, industry, agriculture and tourismis still very
rare, and needs to be encouraged by e.g. undertaking pilot studies and
devel opi ng appropri ate mnmet hodol ogi es.
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SEA practice is still mainly applied at the plan and programme | evels.
SEA at the policy level requires a fundamentally different approach
whi ch needs to be investigated through additional case anal ysis, and
shoul d be supported by specific nethod devel opnent.”

It should be noted, however, that there are countries within the UN ECE t hat
have gai ned consi derabl e experience with the use of SEA in the context of
policies. This is the case, inter alia, of Canada, Denmark, the Netherl ands,
Sl ovakia and the United Kingdom which have applied SEA to parliamentary
bills and/or cabinet subm ssions.

I11. POSSIBILITIES FOR DEVELOPI NG A LEGALLY BI NDI NG | NSTRUMENT ON SEA

A. Ceneral issues

29. Initially, it may be useful to consider the potential advantages and
concerns associated with the devel opnment of a legally binding multilatera
i nstrument for SEA. The mmin advantages of establishing a nultilatera

i nstrument seemto be the follow ng:

(a) The instrunent can provide inportant efficiency and environnental
gains, since it will inprove the opportunity to cooperate across borders and
to learn fromthe experience of others;

(b) By establishing a nultilaterally agreed m ni mum standard for the
conduct of SEAs, one mmy expect inproved integration of environmental
concerns into strategic decision-making, and thus inproved environnental and
heal th conditi ons;

(c) The instrument will inprove the opportunity for addressing
transboundary environmental issues in a way that takes appropriately into
account the interests of all those affected;

(d) The instrunent may facilitate transboundary econonic activities,
in particular foreign investnent, since it is likely to inprove
predictability for foreign actors.

30. The main concern is linked to the fact that a nultilateral instrunment
will limt the flexibility of national authorities with respect to whether
and how SEAs shall be undertaken. This concern can be addressed by designing
the nmultilateral instrument so that countries maintain a certain margin of

di scretion. Hence, a balance should be struck between the need for
establishing certain mninmmstandards for the use of SEAs, and countries
need for flexibility.

31. Anot her possible concern relates to the fact that SEA is a decision-
maki ng tool with which many countries have |limted experience. Some may thus
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argue that it is premature to develop an international instrument for SEA
However, while the experience of some countries is limted, other countries
have used SEAs for a considerable period of time and for various deci sions,
and numerous efforts are nmade to share experience between countries. 20/
Moreover, the negotiation of a multilateral instrunent would provide val uable
i nformati on and an inmportant framework to those countries that have limted
experience with SEA, and that consider expanding their use of it.

32. There are four nmain alternatives for establishing a nultilatera

i nstrument for SEA. First, one nmay introduce an instrunent that makes
certain elements of the SEA procedure mandatory for certain strategic
decisions. Such an instrument would thus contain two main elenents: a
specification of procedures to be followed where SEAs are to be carried out,
and a specification of the strategic decisions to which SEA shall be applied.

33. Second, one may establish a nultilateral instrunent in which only one of
the above elenents is mandatory. Wthin an instrunent where certain el enments
of the SEA procedure are mandatory, one could adopt recomrendations
concerning the strategic decisions to which the framework shoul d apply.

Third, an instrunment that makes SEA mandatory for certain strategic decisions
coul d be suppl enmented by guidelines on how SEAs shoul d be carried out.

34. Finally, one may establish a nultilateral instrunment which is not

| egal |y binding, but which recormmends SEA to be carried out for certain
strategi c decisions, and which establishes guidelines for how SEAs shoul d be
carried out. Such a binding instrument could be a first step on the way
towards a binding instrument. 21/

35. The four main alternatives can be illustrated as foll ows:
El enents of the 1 2 3 4
i nstrument
Deci si ons to which SEA | Bi ndi ng Bi ndi ng Non- bi ndi ng | Non- bi ndi ng
applies
Procedure for SEA Bi ndi ng Non- bi ndi ng Bi ndi ng Non- bi ndi ng
36. There are three main options for establishing a legally binding

multilateral instrunent in the context of UN ECE

(a) A mltilateral instrument may be established under the Espoo
Conventi on;
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(b) A mltilateral instrument may be established under the Aarhus
Conventi on;

© A nore free-standing nultilateral instrunent may be established which
in one way or another is linked to the two Conventi ons.

The first two options cover the possibility of amending the Conventions in
order to extend their scope to SEA. The third option covers a nunber of
possibilities, ranging fromthe establishment of a free-standing convention
(which nmust be linked to the other Conventions since they would, to some
extent, overlap) to an instrument that is established under both Conventions
(e.g. a comon protocol).

37. Before entering into a detail ed discussion of these options, sone
general differences between the Espoo and Aarhus Conventions that may be

rel evant when considering the feasibility of the options should be pointed
out. First, the Espoo Convention has entered into force, while the date at
whi ch the Aarhus Convention will enter into force remains uncertain. Second,
the Aarhus Convention is open to all countries of the United Nations, while
the Espoo Convention is open only to nenbers of UN ECE or States having
consultative status with UNVECE. There is a proposal to open the Espoo
Convention to other countries. 22/ Third, the procedure for amendi ng
annexes to the Aarhus Convention is | ess onerous than that under the Espoo
Convention. Finally, only the Aarhus Convention contains an explicit
reference to the possibility of adopting protocols (see art. 10, para.2(e)).

B. The Espoo Convention

38. Certain elenments of the Espoo Convention show that the Convention is of
rel evance to SEA. There is reference to SEA in article 2, paragraph 7, which
states that:

“Envi ronnental inpact assessnment as required by this Convention shall
as a mninmumrequirenent, be undertaken at the project |evel of the
proposed activity. To the extent appropriate, the Parties shal
endeavour to apply the principles of environmental inpact assessnent to
policies, plans and programres.”

39. Mor eover, paragraph 10 of the Gslo Mnisterial Declaration stipulates
that the M nisters:

“Recogni ze that a systematic analysis of the environnental inpact of
proposed policies, plans and programmes is enabl ed by the application of
El A principles and reconmmend that the principles of EIAin a
transboundary context should also be applied to the strategic level; to
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this end invite Parties and non-Parties to introduce those principles
into their national systems; and enphasize that the environnental inpact
of international sectoral policies, plans and programmes in areas such
as transport, energy and agriculture should be assessed as a matter of
priority.”

40. Al t hough the focus of the Espoo Convention is on decisions related to
specific projects, it can be argued that sone of its provisions may al so be
applicable to certain strategic decisions, 23/ for exanple decisions
concerning | and-use planning or enmissions of pollutants within a linited
geographical area (e.g. cunulative effects of specific projects).

41. Agai nst this background, it can be concluded that the devel opnment of a
general multilateral instrunment for SEA in the context of the Espoo
Convention woul d constitute action that “may be required for the achi evenent
of the purposes of this Convention” (see art.1l1l, para.2(f)). The main
limtation related to maki ng use of the Espoo Convention could arguably be
that it relates to activities that have transboundary environnmental inpacts.
However, this does not constitute any decisive argument agai nst the
possibility of adopting an instrument under the Espoo Convention that woul d
apply to SEA generally and not only in a transboundary context. The recently
adopted Protocol on Water and Health to the 1992 Convention on the Protection
and Use of Transboundary Watercourses and International Lakes shows that
countries do not necessarily feel conpelled by the scope of a convention when
adopting protocols to it. Mreover, the practical inplications of limting
an instrunment to transboundary effects seem negligible, since countries would
generally consider it appropriate to apply donestic SEA requirenents

regardl ess of whether decisions have transboundary effects.

42. How a multil ateral framework can be devel oped under the Espoo
Convention? The Convention itself refers to three nain approaches that nay
be relevant in relation to the devel opnent of new obligations. First, there
is the adoption of legally binding rules under the Convention (see arts. 11
para. 2(e), and 14). These rules would not only apply to anendnents of
specific provisions. They would also apply to the devel opnment of new rules
in the formof new provisions or the addition of a separate protocol. The
|l ack of references to protocols in the Convention does not represent any
formal barrier to the adoption of such instruments by the Parties to the
Convention. _24/ |If one chooses to develop a separate protocol to the Espoo
Convention, one may include a provision in the protocol and/or in the
Convention that regulates the relationship between the Convention and the
pr ot ocol
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43. A second approach is to adopt a non-binding instrunent through a
decision of the Parties (see rule 37 of the rules of procedure). Such

deci sions may take various forns. The Meeting of the Parties may adopt non-
bi ndi ng decisions in the formof, for exanple, recomendations, guidelines or
codes of conduct.

44, A third approach may be to adopt instrunents referred to as bilatera
and rmultilateral arrangenents or agreenments in article 8.  Such an approach
may be of interest if the devel opnent of a comon franmework for SEA woul d
initially be acceptable only to a Iinmted nunber of countries. Such

i nstruments may be a step towards the inclusion of new rul es under the
Convention itself. They would be nore free-standing in relation to the
Convention than a protocol. The secretariat of the Espoo Convention woul d
not serve as secretariat to such agreenents unless the Meeting of the Parties
so decides (see art. 13(c)).

C. The Aarhus Convention

45, The Aarhus Convention contains a nunber of provisions that explicitly
refer to strategic decision-nmaking. The Convention provides for public
participation in relation to plans and programes (art. 7), policies

(art. 7), and executive regul ations and other generally applicable legally
binding rules (art. 8). There is no further definition of the concepts
“plans”, “programes” and “policies”, and the exact meaning of these terns
remai ns uncl ear. Mreover, the provisions |eave a broad margin of discretion
to the Parties.

46. In addition to the provisions that concern public participation, article
5, paragraph 5(a), inposes an obligation on Parties to dissem nate:

“Legi sl ati on and policy docunents such as docunents on strategies,
policies, programmes and action plans relating to the environnent, and
progress reports on their inplementation, prepared at various |evels of
gover nment ”.

47. There are al so other provisions of the Aarhus Convention that are

rel evant to strategic decisions, even if such decisions are not explicitly
menti oned. The right of access to information is applicable regardless of
the nature of the decision to which the information relates. Moreover, the
right of access to justice is relevant both in cases of access to infornmation
(art. 9, para. 1), and in cases of public participation in decision-mking
pursuant to articles 7 and 8 (art. 9, para. 2).
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48. The above-nentioned provisions show that sone aspects of SEA fall within
the scope of the Aarhus Convention. The Convention contains no obligation to
carry out SEAs. It includes obligations to integrate into strategic

deci si on- maki ng processes certain elenents that are comonly regarded as
essential parts of the SEA procedure, namely access to informtion
di ssem nation of information, and public participation

49, Al t hough the Convention does not focus on SEA as such, but only on
certain essential elenents of SEA, there is nothing in the Convention that
woul d prevent the Parties from adopting protocols or amendments to the
Convention setting out a general instrunent on SEA (art. 10, para. 2(e) and
(f)). However, the question is whether the devel opment of a genera
multilateral instrument for SEA would constitute action that “my be required
for the achi evenment of the purposes of this Convention” (art. 10, para.

2(9)). In practice, this problemwould arise only in relation to the
adoption of a non-binding instrunment, since legally binding instrunents would
fall within the scope of article 10, paragraph 2(e) and (f). On the one
hand, access to environnental information, dissemnation of environnental

i nformation, public participation in decision-nmking, and access to justice
in environnental matters can be achieved without the establishnent of a
multilateral instrument on SEA. On the other hand, a nultilateral instrument
on SEA would clearly facilitate the fulfilnment of the purposes of the
Convention, and constitute an essential tool for donestic inplenmentation of
articles 7 and 8 of the Convention. |In sum it renmains somewhat unclear

whet her the devel opnent of an instrument on SEA would be “required” for the
achi evenent of the purposes of the Convention. |In any case, if consensus can
be established anong the Parties to the Convention with respect to the
adopti on of such an instrument, article 10, paragraph 2(g), would not prevent
them from doi ng so.

50. Approaches simlar to those that are avail able under the Espoo
Convention are avail abl e under the Aarhus Convention. First, one could adopt
a legally binding instrument in the formof a protocol, anmendments, and/or
new annexes to the Convention (art. 10, para. 2(e) and (f), and 14). As
there are no specific rules for the adoption of protocols to the Convention
they would have to be adopted in the sane way as anendnents to the Convention
itself. Such protocols could deal with horizontal issues, i.e. issues that
are of relevance to access to information, dissemnation of information
public participation in decision-making and access to justice.

51. A second approach would be to adopt a non-binding nultilatera

i nstrunment through a decision of the Meeting of the Parties (art. 10, para.
2(g)). The Meeting of the Parties may adopt such decisions in the form of,
for exanple, recomendations, guidelines or codes of conduct.
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D. A free-standing instrunent

52. As indicated above, several approaches are available if a nore free-
standi ng i nstrunent is chosen. One approach would be to adopt an instrunent
under both Conventions, for exanple a protocol to both Conventions. There
are several exanples of arrangements that have been established as a result
of cooperation between two international institutions. However, this author
is not aware of any protocol that has been adopted under two conventions with
separate institutional structures. This does not mean that such an approach
woul d be illegal under international [aw. However, it does nean that one may
run into unprecedented problens, in particular related to the conpetence of
the Meeting of the Parties or subsidiary bodies under the two Conventions.
25/ Moreover, certain questions would arise prior to or during negotiations:
VWi ch countries should participate in the negotiations? How should the
framework for the negotiations be laid dowmm? To whom should the result of
the negotiations be submtted? These are questions that have to be
addressed. The fact that the Aarhus Convention has not yet entered into
force may have some inplications for how these question can be dealt with.
The mai n advantages of this approach is that it will ensure a coordi nated
approach to issues relevant to both Conventions, and that it will serve to
underline the relevance of both to SEA.

53. To avoi d problenms of conpetence, one nay negotiate a protocol to both
Conventions that will have a free-standing status in the sense that it wll
not be subject to the rules of either of the Conventions or decisions adopted
by their institutions. However, the above-nmentioned questions related to the
negoti ati on of such an instrument would arise also if this option were

chosen. It would also ensure a coordi nated approach to issues relevant to
bot h Conventions, although perhaps not to the sane extent as the above option
after the instrunent has entered into force, and it will serve to underline

the rel evance of both Conventions to SEA.

54, Anot her approach may be to adopt a stand-alone instrument to deal with
SEA. Such an instrunent may be given a broader scope than one closely
related to both Conventions, since it may not to the same extent focus on
transboundary aspects of SEA, and on the |ink between SEA and access to

i nformation, dissem nation of information, public participation, and access
to justice.
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V. POSSI BLE ELEMENTS FOR A LEGALLY BI NDI NG | NSTRUMENT

A. Ceneral issues

55. It is necessary to strike a balance between countries’ need for
flexibility and the need for establishing certain m ninmum standards rel ated
to SEA when designing the elements of a legally binding instrunment.
Flexibility can be ensured by designing the elements so that a broad nmargin
of discretion is left to the Parties, and by conbining | egally binding and
non- bi nding el enents. While the legally binding el ements would establish
m ni mum st andards, the non-binding el enents could set out best practices.

56. When defining the elenents of a nmultilateral instrument, one should take
into account the fact that the nature of various decision-nmaking processes
differs considerably both within and between countries. The main
distinctions can be drawn between deci sion-naking related to |and-use

pl anni ng, sectoral plans or progranmes (e.g. energy, transport and tourism,
and general policy decisions (e.g. l|legislation and budgets). The nature of
the SEA may differ significantly between these groups of decisions. This can
be resol ved by distinguishing between different kinds of strategic decision-
maki ng procedures in the instrunment, or by focusing on the nain el enments and
princi ples of the SEA and | eaving a broad margin of discretion to the
Parties. Both approaches, but in particular the latter, could be

suppl erent ed by non-binding instrunents setting out nore specific standards
for the environmental assessment of different categories of strategic
deci si ons.

57. As indicated above, it can be argued that the elenments considered to be
rel evant coul d depend on whether the instrument is adopted under the Espoo
Convention, the Aarhus Convention, or as a nore free-standing instrument.
However, the link to one or both of the Conventions would not fornmally
prevent countries fromincluding in the instrunment the elenents of their

choi ce.

58. The next section focuses on two main issues that must be dealt with in a
potential instrument, nanmely the scope of the instrument, i.e. to which
strategic decisions it may apply, and the substantive rules of the

i nstrument. Procedural issues, including arrangenents for the exchange of

i nformation or for technical cooperation between the Parties to the
instrument, will not be exam ned.

B. The scope of the instrument
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59. The way the scope of the Espoo Convention has been defined may
constitute a nodel for how to define the scope of the new instrunent. The
Espoo Convention conbi nes specific provisions defining projects that shall be
subject to EIA, with general provisions giving Parties a fairly broad nargin
of discretion with respect to other projects that may be subject to SEA
pursuant to a screening process. A sinlar approach nay be appropriate for
SEA, although it may be harder to arrive at clearly defined groups of
strategi c decisions that should al ways be subject to SEA.

60. The nature of strategic decision-making processes can be assunmed to vary
nmore within and between countries than the nature of decision-nmaking
processes related to projects. Hence, the question is whether lists of
strategi c decisions for which SEAs are mandatory should be country-specific.
26/ One advantage of country-specific lists is the flexibility they provide.
Each country can ensure that the nultilateral instrunent is adjusted to its
particul ar systemfor strategic decision-making. |In addition, countries wil
have flexibility to anend the lists. One may establish nmechanisms for
further devel opi ng and harnoni zi ng country-specific lists, for exanple based
on peer pressure. Moreover, the possibility of generating detailed lists for
each country may increase the predictability for relevant stakehol ders. One
weakness of such an approach is that sonme countries may accept to carry out
SEA for fewer decisions than they would have been willing to do had there
been one general list applying to all. Another weakness is that this
approach would not lead to the establishment of a clearly defined common
m ni mum standard for the application of SEA

61. The European Community’'s draft SEA directive has identified certain
general groups of strategic decisions to which the SEA procedure apply (see
paras. 20-22 above). These may constitute a starting point for negotiations
of a multilateral instrument. First, the draft SEA directive makes SEA
mandatory for certain plans and progranmes. It may thus be questi oned

whet her and to what extent mandatory SEA procedure should be extended to
policies. An instrument that is to apply to all strategic decisions
identified in relevant provisions of the Aarhus Conventi on would have to
cover plans, programes, policies, executive regul ations and other generally
applicable legally binding rules. The Aarhus Convention does not include any
definition of these concepts, and it may be useful to specify these concepts
in the instrunent.

62. Second, the draft SEA directive nmakes SEA mandatory for the foll ow ng
sectors: agriculture, forestry, fisheries, energy, industry, transport, waste
managenent, water, tel ecommnications, tourism town and country planning,
and land use. In addition, it sets out that countries shall carry out an
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environnental assessnent if they determine, on the basis of a set of given
criteria, that other plans and programres are likely to have significant
environnental effects. As the multilateral instrument will define the |ega
rel ati onshi p between countries, it can be argued that it should primarily
focus on groups of strategic decisions that are nost likely to lead to
transboundary environmental problens. On the other hand, if the main ai mof
the instrument is to establish mninmum standards for SEA, it would be nore
appropriate to focus on sectors in which strategic decisions are likely to
have significant environmental effects. The Aarhus Convention applies to

pl ans and programes to the extent that these relate to the environment. In
addition, it also applies to policies to the extent that these relate to the
environment, and to executive regul ati ons and ot her generally applicable
legally binding rules to the extent these may have a significant effect on

the environnent. Hence, the latter approach would be closest to the approach
of the Aarhus Convention. |In any case, an instrunent based on the scope of
the Aarhus Convention will apply to a wi der range of strategic decisions than

the draft SEA directive.

C. The substantive rules of the instrunment

63. It falls outside the scope of this study to present a detailed

di scussi on of the range or content 27/ of the substantive el enments that nmay
be included in a legally binding instrunent. The lists presented bel ow are
meant to reflect the main el enents of relevance. However, it should be kept
in mnd that they are not exhaustive. Mreover, while sone of the elenents
may nost appropriately be included in a legally binding instrument, others
may be nore appropriate for a non-binding instrument. The elenments to be

i ncluded will depend on the scope and purpose of the instrunent.

64. VWhile there are certain fundanental differences between EI A and SEA, the
basic el enents of EIA may be transferable to SEA. The assunption is thus

that the main rules that apply to EIA in a transboundary context could be
relevant to a nmultilateral instrument for SEA. Against this background, a
starting point when considering the substantive rules could be the follow ng
el ements fromthe Espoo Convention:

(a) Notification to those countries that may be affected by the
decision to be taken. The notification should be submitted early in the
deci si on- maki ng process;

(b) Rules on the content of assessnment docunentation, and on its
di ssem nation to relevant Parties;

(c) Rules on how, when and with whom consultations should be
undertaken, and on the content of such consultations;
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(d) Rules on how the coments received should be taken into account
during the final stages of the decision-making process, e.g. presentation in
the final decision of the comments received and of the reasoning related to
t hem

(e) Rules establishing an obligation to carry out a post-decision
analysis in order to reduce negative environnental effects. An analysis my
include a review of the quality of the assessnment.

Al t hough the main focus of the Espoo Convention is on the relationship

bet ween countries, the Convention includes a nunber of provisions that ensure
public participation. 1In addition to the above core elenents, there are al so
references to bilateral and nmultilateral cooperation and to research
programes in the Espoo Conventi on.

65. In addition, certain elenents related to the Aarhus Convention should be
consi der ed:

(a) Rules on access to information and the duty to collect and
di ssem nate information;

(b) Rules on public participation in decision-making processes;

(c) Rules on access to justice, including access to adm nistrative
appeal s procedures;

66. The above el enents could be supplenented by el enments identified in the
Eur opean Community’s draft SEA directive. The draft covers the follow ng
mai n addi tional el enents:

(a) Rules on when the assessnment should be carried out;
(b) Rules on the preparation of an environnmental report (this is
parallel to the above requirenment concerning “assessnent docunentation”).
The report should identify, describe and evaluate reasonable alternatives;
(c) Rules on the dissenmnation of information on the final decision to
those that were consulted
(d) Rules on how the instrument shall be inplenmented at a nationa
| evel ;

67. Wil e ElIA procedures are fairly well established within UV ECE, and
countries have gai ned substantial experience with such procedures, this is
for many countries not yet the case for SEA. This indicates that one should
consi der the useful ness of supplementing the above elenments with certain

el ements that would reflect the core elenments of SEA. The follow ng el enents
have been identified as common to nany of the SEAs that have been carried
out :
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(a) Rules that define who should be responsible for ensuring that the
SEA is carried out, and that give a framework for determ ning who should
carry out the SEA;

(b) Rules ensuring the establishment of commobn approaches to scoping,
including rules on consultation with rel evant stakehol ders;

(c) Rules providing an indication of the nain methodol ogi ca
principles and/or elements for inpact identification and analysis; 28/

(d) Rules providing for the identification of flanking/conpensatory
measures to reduce or elimnate negative and enhance positive environnental
effects;

(e) Rules on the preparation of an environnmental inpact statenment on
the basis of the assessment docunentation, and information and opinions
presented during consultations. The statenent may be an integral part of the
final deci sion.

The inclusion of these elenments in a nultilateral framework would nost |ikely

improve its effectiveness in reducing the negative and enhancing the positive
environnmental inpacts of the decision.

Not es

1/ Sadl er and Verheem (1996): Strategic Environnmental Assessnent.
Status, Challenges and Future Directions, Netherlands Mnistry of Housing,
Spatial Planning and the Environment. Thérivel et al. (1992): Strategic
Envi ronment al Assessment, London: Earthscan; define SEA as: “The formalized,
systemati c and conprehensive process of evaluating the environnental inpacts
of a policy, plan or programme and its alternatives, the preparation of a
witten report on the findings, and the use of the findings in publicly-
account abl e deci si on- maki ng”

2/ The follow ng general definition of these concepts has been
suggested (UN ECE Task Force 1992): UN ECE task force on application of EIA
to policies, plans and programes in Application of Environnmental | nmpact
Assessnent Principles to Policies, Plans and Progranmes, Environnental Series
No. 5. “... policy, plan and programre refer to an action or a course of
actions with a set of objectives and nmeasures related to the depl oynent of
financial or other resources or tools intended to affect the future use of
natural resources, and the formor |ocation of devel opnment and ot her
activities in one or nore social or econom c sectors or geographical areas”
Sadl er and Verheem (1996) have suggested a definition of each el enment.
“Policy: a general course of action or proposed overall direction that a
government is, or will be, pursuing and which gui des ongoi ng deci si on- maki ng.
Progranme: a coherent, organi zed agenda or schedul e of comnitnents,
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proposal s, instrunents and/or activities that elaborates and inplenents
policy. Plan: a purposeful, forward-Iooking strategy or design, often with
coordinated priorities, options and neasures, that el aborates and inplenments
policy.”

3/ The sustainability inmpact assessnent initiated by the European
Commission in relation to the upconmi ng WIO negoti ations aims at considering
all these three issues collectively, see
http://wwv. europe. eu.int/commtrade/pdf/cawn01l. pdf.

4/ See, inter alia, principles 14-17 of the Stockhol m Decl arati on of
the United Nations Conference on the Human Environnent (1972); paras. 7, 8,
11(c), 16 and 23 of the United Nations CGeneral Assenbly resolution 37/7 on
the World Charter for Nature (1982); and Principles 4, 10 and 17 of the Rio
Decl arati on on Environment and Devel opnment (1992).

5/ See UN/ ECE Task Force (1992), which identified seven nmin groups
of elements related to EIA that should apply to SEA, nanely initiation
scopi ng, outside review, public participation, docunentation, decision-
maki ng, and post decision anal ysis.

6/ The concept of “tiering” is particularly relevant in this context.
It refers, inter alia, to the opportunity of basing subsequent environnental
assessments of nore specific decisions on the findings of the SEA
DHV Environment and Infrastructure BV (1994): Strategic Environnental
Assessnment. Existing Methodol ogy.

7/ Vari ous strategi es have been suggested, see in particular DHV
Envi ronment and Infrastructure BV (1994): Strategic Environmental Assessnent.
Exi sti ng Met hodol ogy, para. 13 of the Sunmary. One study (European
Commi ssi on 1998): Environmental |npact Assessnent in Europe: a Study on Costs
and Benefits concluded that “The overriding i npression gained fromthe review
of the 20 case studies contained in [the] report, is that SEA is being used
by the organizations in question as a logical extension to their existing
strategi c planning processes, and that increases in costs are regarded as
mar gi nal to the overall scale of investrment in devel opment of the respective
policies, plans and programes.”

8/ See DHV Environnent and Infrastructure BV (1994), para. 8 of the
Sunmary.

9/ In the World Bank, SEA has been introduced in the formof Sectora
and Regi onal Environnental Assessnment, see Operational Directive on
Envi ronment al Assessnent, and Updates Nos. 1, 4 and 15 to the Environnental
Assessnent Source book. The European Bank for Reconstruction and Devel oprment
states in its Environmental Procedures that “[lI]n addition to ElAs on
specific operations, the Bank may al so carry out strategic environnental
assessments ... [i.e.] the process of evaluating the likely environnmenta
consequences of a proposed plan or progranmme which has the potential to
significantly affect the environment, before it is approved.”
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10/ See, inter alia, article 4 of the United Nati ons Framework
Convention on Climte Change: “All Parties, taking into account their conmon
but differentiated responsibilities and their specific national and regi ona
devel opnent priorities, objectives and circunstances, shall: ... (f) Take
climte change considerations into account, to the extent feasible, in their
rel evant social, econom c and environnmental policies and actions, and enpl oy
appropriate nmethods, for exanple inpact assessnents, fornmulated and
determined nationally, with a view to minim zing adverse effects on the
econony, on public health and on the quality of the environment, of projects
or neasures undertaken by themto nmitigate or adapt to climte change”
article 14 of the Convention on Biological Diversity: “Each Contracting
Party, as far as possible and as appropriate, shall: ... (b) Introduce
appropriate arrangenments to ensure that the environnmental consequences of its
programes and policies that are likely to have significant adverse inpacts
on biological diversity are duly taken into account”; and decision |V/ 10 of
the Conference of the Parties to the Convention on Biological Diversity:

“Invites ... to transmt to the Executive Secretary for the purpose of
exchangi ng i nformati on and sharing experience on: ... (b) Strategic
environnental assessnents”. Under the Convention on Wetlands (Ransar

Convention), Guidelines of relevance to SEA have been produced, in particular
the Guidelines for reviewing laws and institutions to pronote the
conservation and wi se use of wetlands (Resolution VII.7, 1999). See also
Articles 6 and 14 of the Agreement relating to the Conservation and
Managenent of Straddling Fish Stocks and Hi ghly Mgratory Fish Stocks.
Article 3, paragraph 1, of the UN/ ECE Convention on the Protection and Use of
Transboundary Watercourses and International Lakes states that: “To prevent,
control and reduce transboundary inpact, the Parties shall devel op, adopt,

i mpl enment and, as far as possible, render conpatible relevant |egal

adm ni strative, econonic, financial and technical neasures, in order to
ensure, inter alia, that: ...(h) Environmental inpact assessment and ot her
means of assessnent are applied”. (See also art. 9, para. 2(j)).

11/ See, inter alia, the Convention on the Prior |Informed Consent
Procedure for Certain Hazardous Chenicals and Pesticides in Internationa
Trade, the Cartagena Protocol on Biosafety, and the Convention on the
Conservation of European WIldlife and Natural Habitats.

12/ Exanples include the follow ng: the European Conference of
M ni sters responsi bl e for Regi onal Planning (CEMAT) has been neeting
regularly since 1970 within the Council of Europe, and has adopted the
Eur opean Regi onal / Spatial Planning Charter (Torrenolinos Charter 1983).
CEMAT is carrying out work on Guiding Principles for Sustainable Spatial
Devel opnment of the European Continent. The OECD M nisterial Council adopted
the follow ng procedural guideline in 1993: “Governnents should exam ne or
review trade and environmental policies and agreenents with potentially
significant effects on the other policy area early in their devel opnent to
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assess the inplications for the other policy area and to identify alternative
policy options for addressing concerns.” This guideline has subsequently
been suppl enented by specific nethodol ogi es (OCDE/ GD(94)103). W thin NATO
the Committee on the Chall enges of Mdern Society |aunched a study in 1991
pil oted by Bel gi um on Met hodol ogy, Focalisation, Evaluation and Scope of

Envi ronment al | npact Assessnent, which, inter alia, focuses on SEA (see
fourth and fifth report).

13/ See, inter alia, Regulation 1260/99 on the Structural Funds, and
Regul ation 1257/99 on Support for Rural Devel opnent from the European
Agricul tural Cuidance and Cuarantee Fund. SEA is also considered relevant to
the activities of the European |nvestnent Bank

14/ See al so proposal for a Council directive establishing a framework
for Community action in the field of water policy (COM97) 49 final), in
particular article 6.

15/ Press Rel ease 13854/99 (Presse 409), 2235!" Council neeting
Envi ronment, Brussels, 13/14 Decenber 1999.

16/ See European Conmm ssion (1997): Case Studies on Strategic
Envi ronment al Assessnent, Final Report. O the 18 SEA cases exanined, 12
were conducted on the basis of a mandatory framework.

17/ One inportant exception is the coordinated devel opment of various
pl ans, including regional devel opnment plans, in central and east European
countries that apply for menbership of the EU

18/ See 40 Code of Federal Regul ations 1508.18(b).

19/ European Conmi ssion (1997).

20/ One exanple is the work carried out by the Regional Environnental
Center for Central and Eastern Europe in the context of public participation
and SEA.

21/ This option will not be discussed further, since it falls outside
the ternms of reference for this study.

22/ See document MP.EI A/ WG 1/1999/12, and para. 13 of the Gslo
M ni sterial Declaration.

23/ This is the case for the fourth and seventh preanbul ar paragraphs;
article 2, paragraph 1, which applies to “proposed activities” (see the
definition in art. 1); articles 3-7, which apply to “proposed activities”
that are “likely to cause significant adverse transboundary inpact” (see the
definition in appendix Ill and the report on Specific methodol ogi es and
criteria to determine the significance of adverse transboundary inpacts
(CEP/WG. 3/R.6)); article 8 and para. 2 of appendix VI; article 9(e); and
article 11, paragraph 2(a) and (f).

24/ The Protocol on Water and Health to the 1992 Convention on the
Protection and Use of Transboundary WAtercourses and |International Lakes was
adopted regardl ess of the fact that the Convention does not refer to the
possibility of adopting protocols.
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25/ A sonmewhat simlar issue occurs in the Protocol on Water and
Health to the 1992 Convention on the Protection and Use of Transboundary
Wat ercourses and | nternational Lakes. According to article 17 of this
Protocol, the secretariat functions are split between the Executive Secretary
of the UN ECE and the Regional Director of the Regional Ofice for Europe of
the World Health Organization.

26/ Country-specific lists are an approach that is well known from
international trade and investment instrunents. See, inter alia, the Genera
Agreenment on Trade in Services and the Agreement on Gover nnment Procurenent
(WIQ), which provide for the opportunity to “opt in”. The draft nultilatera
agreenent on investnment (OECD) provided for the opportunity to “opt out”.

27/ The list of principles presented in paragraph 11 above is relevant
when proceeding to define the content of the various elenents to be included
in the instrunent. The list is not exhaustive, and other issues and
principles will be relevant when determ ning the content of the el enents.

28/ The methodol ogies to be applied may vary considerably fromcase to
case. A nultilateral framework should therefore include a | arge degree of
flexibility in this respect. The nethodol ogi es may cover neasures to dea
with uncertainty.



