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. Mandate and background

1. In 2005, the UNECE Working Party on Intermodalarisport and Logistics
(WP.24), in line with an action plan adopted thiee(fy ECMT Council of Ministers in
Moscow, agreed on three strategic elements thatighie the cornerstones of international
activities to overcome the main weaknesses of traitsport between Europe and Asia
(TRANS/WP.24/109, paras 13-20):

» Establishment of a common pan-European rail custoansit system;
* Harmonization of frontier controls for rail transpo
» Negotiation of a unified railway law.

2. Progress has been made on strategic elementitti}he adoption, on 9 February
2006, of a new Convention on International Custdmassit Procedures for the Carriage of
Goods by Rail under Cover of SMGS Consignment N@&asilarly, element (2) has been
dealt with successfully and a new annex on raildpart to the International Convention on
the Harmonization of Frontier Controls of Goods§2Phas been approved by UNECE in
early 2010. The third element, however, i.e. negioh of an unified railway law to allow
direct carriage by rail under a single legal regifrem the Atlantic to the Pacific, still
remains to be tackled.

3. The common CIM/SMGS consignment note, prepanedeu a joint CIT/OSJD
project to bridge practical differences between Glivl SMGS, was a very useful first step.
However, contractual arrangements do not eliminéie underlying mandatory legal
provisions and requirements under CIM and SMGSratibnal law. In the “Appeal from
Bern”, issued in 2009, the CIT stressed that railwadertakings require standardised law
of carriage with common legal terminology. Existitegal railway regimes that overlay
each other must not compete with or block eachroting should be coordinated so that
they complement rather than contradict each other aeate a level playing field with
other modes of transport, particularly road (CMR).
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4, In November 2009, the UNECE Working Party onlRaansport (SC.2), at its
sixty-third session, expressed its full supportdbiinitiatives that aim to unify railway law
in the pan-European region. It decided to set umpimmal Group of Experts to prepare a
position paper on this issue for consideration tatsixty-fourth session in 2010. The
Working Party asked the UNECE secretariat to sefadter to representatives of UNECE
member States, OTIF, OSJD, European Community aternational railway industry
organizations, inviting them to participate in thisrk (ECE/TRANS/SC.2/212, para. 13).

5. Following the first session of the Group of Estpeon 26 March 2010 in Geneva
that adopted a programme of work, the Bureau oflntend Transport Committee, at its

session on 7 June 2010, took note of a first psggreport on the activities of the group.
The Bureau underlined that the mandate of the im&biGroup of Experts was to prepare a
position paper on ways and means to achieve unifidldiay law in the pan-European

region, with a particular focus on Euro-Asian tadnsport linkages. The Bureau felt that a
very cautious approach should be taken whenevelaUs involved and encouraged the
UNECE secretariat to further consult with the Ewap Commission with a view to

clarifying these matters (TRANS/BUR.2010/5, paras24).

6. The Group of Experts held a second session dnly82010 at St. Petersburg and
agreed to not further consider issues of orgammatiand operational interoperability in
international rail transport as these issues wdtgessed and applicable only at European
Union (EU) level and could be pursued by other cetapt bodies.

7. At its third session (Geneva, 16 September 2Qh8)Group of Experts reviewed the
report of its second session as well as a firstt draa position paper prepared by the
UNECE secretariat based on earlier consideratiodsveews expressed. While agreeing in
principle with the proposed strategy and approastatds unification of railway law as
presented in the draft position paper, the GrougExperts requested the secretariat to
circulate the reviewed draft position paper onceremamong participating experts (in
English and Russian) soliciting further commentsany. The completed position paper
would then be submitted to the UNECE Working PamyRail Transport (Vienna, 18-19
November 2010) for consideration and adoption.

8. All documents, reports and presentations madthetsessions of the Group of
Experts are available at: http://www.unece.org&farain/sc2/sc2_igeurl2.html.

Justification for the unification of railway | aw:

8 (1) Development of an adequate transport systera prerequisite for a country’'s

economic progress. Transport is particularly essefdr the development of international

trade. In order to provide for efficient and seasmla@nternational transport, common

conditions governing international transport haeerb developed during the last 50 years
and are now applicable at regional and global Efel all modes of transpomxcept for

rail transport.

8 (2) Over the past decades, international traaticpllarly between Europe and Asia, has
exploded. So has containerized maritime transpathing over 10 Mio TEU annually.
This trend is predicted to continue, while seaporisboth continents are already close to
saturation. The same holds true for port hintermansport in Europe and Asia.

As agreed at the 3. session of the Expert Grilngpsecretariat has drafted this additional sedton
consideration by the Working Party
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8 (3) At the same time, important infrastructurejpcts along Euro-Asian transport
corridors have already been completed or are ¢tosempletion, such as new railway lines
and border crossings between China, KazakhstanMombolia, the Marmaray tunnel
under the Bosporus in Turkey and the rail link kew Iran (Islamic Republic of) and
Pakistan connecting the Indian sub-continent witholge.

8 (4) Building adequate infrastructure is, howewet, sufficient to exploit the potential of
long-distance rail freight transport along the EAsian land bridge as well as between
adjacent countries. Required is a level playinigifanong competing modes. Required are
also transparent and harmonized provisions of pramidaw applicable in the same way in
all countries along Euro-Asian rail transport cgoris that do also away with complicated
border crossing procedures.

8 (5) Only then will railways be able to create dids market niche for time-sensitive

cargoes between the markets for air (1 day) andtimartransport (30 days). Numerous
test runs have been organized already that showrahecould indeed provide a possible
option for Euro-Asian freight transport, being tei@as fast as maritime transport and
considerably cheaper than air freight.

8 (6) It is against this background that UNECE Gaweents are now developing a
strategy or road (rather) rail map to do away \wiith disadvantages railways are suffering
from the lack of a unique railway law for the imational transport of goods.
Globalization, privatization and deregulation pawithe railways with new options of
action. Railway markets reach now out to transoemial and global traffic flows
Governments should take up this challenge andveifysat the international level to turn
rail market opportunities along Euro-Asian transparridors into rail business.

Lessons learned and best practice

International transport law

9. Globally standardized procedures and mechanifnsair transport have been

established by means of the Chicago Convention athdr treaties (Warsaw, Montreal

Conventions). These global conventions preparedaamdinistered under the auspices of
the United Nations, provide a transparent and ctesi legal and administrative

framework guiding the development of air transportl establish procedural rules for their
implementation at national level by Governments @nedairline industry.

10.  Similarly, in the field of maritime transporobal rules exist for many years already
in the framework of the Hague-Visby and Hamburgg2ulRecent efforts to harmonize and
update these maritime laws at the global level Hadeto the adoption in 2009 of the so-
called Rotterdam Rules by the General Assemblp@iinited Nations (not yet in force).

11.  Also, the United Nations Convention on the Caxttfor the International Carriage
of Goods by Road (CMR) of 1956 as well as the Bedaonvention on the Contract for
the Carriage of Goods by Inland Waterways (CMNI)2001 provide for efficient and
seamless international road and inland water tamdpy standardizing the conditions
governing the contract for the international cayeiaf goods as well as the minimum level
of carrier’s liability.

12. These international treaties contain well dithbd principles and procedures
governing air, maritime, road and inland water $gzort at the global as well as at pan-
European and Euro-Asian levels. However, no sucdvigions exist in the field of rail
transport.
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13.  Within the UNECE region, extensive sub-regideaislation and regulations exist
within the EU in the areas of railway policy and nateroperability that is applicable in the
27 EU member States.

International “model law”

14. In addition to the above mentioned treatiesegaiwng international transport law,
there exist several, so-called “soft law” arrangetagsuch as United Nations resolutions or
Model Regulations, that, while not legally bindirapnstitute an internationally agreed set
of provisions that are implemented and appliedublonational legislation or regional or
international treaties.

15. Examples of such soft-law are the European Godénland Waterways (CEVNI)
that provides the framework for inland navigationBurope and is in line with mandatory
rules applicable for navigation within the EU andthe rivers Rhine, Moselle, Danube and
Sava. Similarly, the UN Model Regulations on thansport of Dangerous Goods provide
a comprehensive and consistent set of global foteall modes of transport (air, maritime,
road, rail and inland waterways). These regulatamestransposed into legally binding rules
via modal international conventions, such as ADR rfiad, RID (Annex C to COTIF),
SMGS (Annex 2) for rail transport and ADN for inthwaterways.

16. These soft law arrangements provide an intiermaity agreed common base for the
harmonization and gradual standardization of natiar regional legislation governing
transport without creating a new layer of interoaéil law and without interfering with

existing mandatory regulations at national or ragidevel.

17.  These international arrangements could thusesas an example on how to
harmonize international railway law based on antthiwithe framework of the two existing
international railway regimes (COTIF/CIM and SMG8)d the “acquis comunautaire” for
rail transport applicable in the EU.

International private (contractual) law

18.  Furthermore, private (contractual) law arranget® exist, such as the common
CIM/SMGS consignment note, that is the “sum” of @& and SMGS consignment notes
and provides a contractual link between shippes @ilway companies. Such private

(contractual) law arrangements do not modify theéeutying legal provisions of national or

international public law, such as COTIF or SMGSd dmeir effectiveness depends on the
good application and harmonized interpretatiorhefrespective mandatory law.

Towards unification of railway law for Euro-As ian transport

19.  Given the substantive, legal and institutiaz@hplexities and disparities of existing
railway law at national, regional and internatiotelel in the pan-European region and
along Euro-Asian rail transport corridors, it seerts be wise to move towards
harmonization or unification of railway law gradiyalusing a step-by-step approach.

20. Following a careful review of the above-mengéidiegal arrangements applicable in
international rail transport and with a view of dgiaway with the legal shortcomings of
international rail transport and establishing algMaying field with other transport modes,
the Group of Experts proposes the following thresp sapproach towards unification of
international railway law.
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Short-term: Memorandum of Understanding/Resaltion/Declaration
on general terms and conditions for Euro-Asian railtransport contracts

21.  Without modification of the institutional andegal framework provided by
COTIF/CIM and SMGS, the common CIM/SMGS consignmante was a first step
towards unification of railway law in the pan-Eueam region and along Euro-Asian rail
transport corridors. However, it is recognized thahile such private-law contractual
arrangements facilitate international rail freigiansport in the region, major rail freight
customers, railway undertakings and Governmentagalburo-Asian transport corridors
require further steps to ensure efficient negatatand conclusion of rail transport
contracts along these corridors.

22. A possible short-term solution could consighi@ preparation afeneral terms and
conditions for Euro-Asian rail transport contracts that would address all non-
commercial elements of rail transport of goods xamis between shippers and railway
undertakings and are based on and in line withvagle provisions of COTIF/CIM and
SMGS. The principles of consistency and most ptesibntractual freedom should be
respected.

23. Such general terms and conditions could includ address contractual elements,
such as:

e Liability rules (level, conditions, limitations, lief)
» Documentation (paper, electronic or both)
* Formal reports
» Handling of claims
* Limits of action
« Compensation between carriers
Further elements may need to be developed, ageequi

24. General terms and conditions for rail transpedntracts would enhance
transparency in Euro-Asian rail freight operatiomgrease certainty of applicable legal
rules for long distances rail services, particylgnedictability of liability of parties to the
transport contracts. They would establish inteomatly agreed recommendations for rail
transport contracts on Euro-Asian rail transportidors, while allowing for commercial
freedom of the industry. The requirements of etettr data processing and use of
electronic transport documentation, such as antreldc consignment note, should be
included.

25.  The development of such general terms and tongifor rail transport contracts

should be undertaken with the support and underatigpices of an inter-governmental
organization, such as UNECE. Inter-governmentabpeoation and coordination is

required as in many COTIF and SMGS member Staaéa/ays operate as public or State
supervised undertakings and contractual provisawaspart of public and/or administrative
law requiring approval by Governments. In additit\ECE, together with the other

Regional Commissions of the United Nations has rifendate and geographical scope
covering all countries along Euro-Asian rail tramprorridors, including China., India and

Pakistan.

26.  Given the complexity of international rail tsort contracts, the legal expertise and
mandates of OTIF, OSJD and CIT as well as otheerigbvernmental and non-
governmental rail and freight forwarding organieas is indispensable. The already
existing and well-functioning working mechanisms GfT and OSJD in the project
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“Transport interoperability CIM/SMGS” should be ffulutilized for this endeavour. Also
the legal know-how and the operational experierfcenajor European and Asian railway
operators and freight forwarders would need todmmdssed and their support ensured. All
expert group meetings should be open to inter€Staagrnments, railway undertakings and
rail freight interests.

27.  To ensure acceptance and uniform use of thergeterms and conditions for Euro-
Asian rail transport contracts, alemorandum of Understanding/Resolution/
Declaration or similar instrument (MoU/R/D) should be negotiated and adopted under
the auspices of UNECE. Such a MoU/R/D would notstitute mandatory law, but would
underline the political support of concerned Goweents for the validity and acceptance of
such general terms and conditions along importambsian rail transport corridors. It
would thus constitute the policy framework for tloerrect and transparent use of
international rail transport contracts over a darfgeriod. In addition, the MoU/R/D could
also determine the scope of application of the g@rterms and conditions, relating, for
example, to specific Euro-Asian rail corridors onfjor example, those specified in the
Joint UNECE/UNESCAP Study on Developing Euro-Asiiransport Linkage$)or to
specific cargoes and/or transport operations¢ogtainer transport).

28. The MoU/R/D could be prepared and negotiated Byoup of Experts, operating at
least in English and Russian, under the auspicebeofUNECE Working Party on Rail

Transport (SC.2). This Group of Experts should Ipermoto all concerned countries,
including Asian countries, such as China. The Grafupxpert should also review the work
undertaken by OSJD and CIT on the general termscanditions for Euro-Asian rail

transport contracts (see para. 27) and providetitie as appropriate.

29. The MoU/R/D and its general terms and conditiéor Euro-Asian rail transport
contracts should be adopted by the UNECE WorkingyPan Rail Transport (SC.2).
Thereafter it could be acknowledged, signed ancthétived by concerned Governments
and railway undertakings at a special occasionsiphsduring the annual session of the
UNECE Inland Transport Committee (ITC).

30. During the preparation of the MoU/R/D, the UNE€ecretariat should ensure close
cooperation with the European Commission, OTIF,[@&dd CIT as well as with the other
concerned Regional Commissions of the United Natjoparticularly with the Economic
and Social Commission for Asia and the Pacific (BB

31. SC.2 should monitor, together with OTIF, OSJOT and concerned railway
companies, the application of the MoU/R/D and &seyal terms and conditions for Euro-
Asian rail transport contracts. It should alsoutagy review its provisions in the light of
operational experiences and prepare and adoptcdssary, amendments and/or comments
thereto, as appropriate.

Possible time frame:

Preparation of general terms and conditions (OD&JD and CIT)  March-October 2011

Preparation of MoU/R/D (UNECE) June-Octobet 2
Adoption of MoU/R/D and general terms and condisio November 2011
Signature of MoU/R/D and general terms and cooiti March 2012

2 See: <http://www.unece.org/trans/main/eatl/in_leossudy.pdf>.
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(b) Medium-term: Model Regulations for international rail transport

32.  Following adoption of the MoU and its generahtis and conditions for Euro-Asian
rail transport contracts, the preparation of glddablel Regulations and Implementation
Mechanisms similar to those established for European inlamalvigation or the
international transport of dangerous goods coulddresidered and taken up.

33. Such Model Regulations, of a non-mandatory reateould be prepared and
maintained by designated legal and technical exmértynited Nations Governments, inter-
governmental and non-governmental organizationwelsas concerned industry groups.
Rapid implementation of these Model Regulations ldoe ensured through existing
national, regional and international rail legighatiand conventions.

34 New international institutions would not needh® established for this purpose.
Mechanisms and procedures should, however, beeatkthisit ensure effective coordination
and cooperation among existing international iogtihs in the field of rail transport and
provide efficient bottom-up and top-down mechanishest ensure effective transposition
and application of the Model Regulations as wellhasmony with national and sub-
regional rail transport policies and operationgluieements.

35.  Model Regulations for international rail traodgpcould consist of 3 layers:

- Layer 1: Core provisions, generally applicable for international rail trangp
operations, including those addressed by COTIF/@id SMGS and in the above general
terms and conditions for Euro-Asian rail transgpamtracts;

- Layer 2: Complementary provisions, addressing, tariffs and other regulatory
provisions, such as access and rail competition;

- Layer 3:Regional provisions, applicable for specific international rail transpo
lines and/or specific regions and geographicalsaarea

36. The Model Regulations do not constitute mangataw, but a consensus at the
international/global level that such regulationswdd be introduced, step-by-step, into the
existing rail conventions, i.e COTIF and SMGS. Cadting States would not be
recommended to transpose all Model Regulations@@d IF and SMGS, but only its core
provisions. This would lead, over time, to furth@rmonized provisions in COTIF and
SMGS. Complementary and regional Model Regulatiwosld not need to be transposed
into both conventions, but could be introduced iody one convention, i.e. either COTIF
or SMGS and could would thus be applicable only sat-regional level, as appropriate
and in line with national or regional rail policiaad the respective legal, administrative and
technical circumstances. However, with a view teweimg efficiency and transparency in
international and inter-regional rail transport i@tens, such differences would need to be
reported and reviewed regularly. Such reporting ld@lso facilitate further work towards
harmonization of international railway law as it wie clearly identify areas and needs for
action.

Possible time frame:

Preparation of Model Regulations and mechanisms ne 2012 - October 2013
Adoption of Model Regulations and mechanisms M&el4
Reporting and review procedures as of 2015
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Long-term: Convention on International Rail Transport

37. Following a careful review of the applicatiomdaexperiences made with the above
instruments and procedures, negotiation of a simgkernational railway law could be
envisaged with the objective to prepar€anvention on International Rail Transport
similar to those existing for air, maritime, roaddainland waterways at global and pan-
European levels.

38.  Such negotiations require considerable resewacel should only be undertaken if
the costs and benefits of such an approach have diearly established and the necessary
political support ensured. In preparation of suchreaty, the existing regulatory and
institutional landscape in international rail trpog must be taken into account as well as
the diverse roles and interests of public and feiventities responsible for rail
infrastructure and operation in different Unitedtidas member countries.

Possible time frame:

Negotiation of a convention on international redlnsport: as of 2015

Conclusions and follow-up

39. The Group of Experts wishes to put on recadafipreciation for the constructive
and fruitful work undertaken by all participatingperts from UNECE Governments, inter-
governmental and non-governmental organizationgedlisas railway undertakings.

40. In line with its mandate, the Group of Expestmits herewith its mandated
position paper to the UNECE Working Party on Raihfisport (SC.2) for consideration
and decision for possible follow-up action.




