FINDINGS AND RECOMMENDATIONS WITH REGARD TO COMMUNI CATION
ACCC/C/2009/37 CONCERNING COMPLIANCE BY BELARUS*
adopted on 24 September 2010

l. INTRODUCTION

1. On 14 March 2009, members of the public (hereindifte communicant) submitted a
communication to the Committee alleging a failuyeBelarus to comply with its obligations under
article 4, paragraph 1, and article 6, paragrapi®s @, 7, 8, and 9, of the Convention on Access to
Information, Public Participation and Access totitesin Environmental Matters (Aarhus Convention or
the Convention).

2. The communication alleges that by failing to mak@imation available to the public with regard to
the hydro power plant project on Neman river indBe$ (HPP project), which is currently under
implementation, the Party concerned failed to cgmpth article 4, paragraph 1, and article 6,
paragraph 6, of the Convention. The communicatimthér alleges that by failing to notify and corsul
adequately with the public in the decision-makimggess for the HPP project, the Party concerned
failed to comply with the requirements of articlep@ragraphs 2, 3, 7, 8 and 9, of the Convention.

3. Atits twenty-third meeting (31 March — 3 April 28)) the Committee determined on a preliminary
basis that the communication was admissible. Thenmonicant in its communication asked that certain
parts of the communication, including parts thatldoeveal its identity should be kept confidentiEthe
Committee held that this request should be honoanetthe basis of paragraph 29 of decision I/7. The
redacted text of the communication is availablét@nweb site of the Compliance CommitfeEhe
Committee also invited the communicant to addressnaber of questions clarifying the matters raised
in the communication.

4. Pursuant to paragraph 22 of the annex to decigfgithe communication was forwarded to the Party
concerned on 1 May 2009 along with a number of s put forward by the Committee soliciting
additional information on matters relating, inteaato the applicable legal framework and the sieci-
making procedures for the project.

5. Atits twenty-fourth meeting (30 June—3 July 20@BE Committee agreed to discuss the content of
the communication at its twenty-sixth meeting (B5EHecember 2009).

6. On 5 August 2009, the communicant brought to thentibn of the Committee the information
submitted by the Ukrainian non-governmental orgatiin (NGO) Ecoclub before the Implementation
Committee of the Convention on Environmental Impsssessment in a Transboundary Context (1991
Espoo Convention) and concerning compliance byrBslwith the provisions of the Espoo Convention.

7. On 30 September 2009, the communicant addresseel giotime questions posed by the Committee
to the Party concerned, especially with regardhéoapplicable legislation.

! This text will be produced as an official Uniteations document in due course. Meanwhile editaniahinor substantive
changes (that is changes which are not part ofditerial process and aim at correcting errorhiédrgumentation, but have
no impact on the findings and conclusions) may talkee.

2 See the text at http://www.unece.org/env/pp/coamaié/C2009-37/Communication/CommunicationACCC-C200
37public.pdf.



8. On 8 October 2009, the Committee received inforomaita the form of amicus memorandum from
the NGO European ECO Forum. The amicus memorandlaged that the legislation recently
introduced in Belarus on public participation ircd&n-making on nuclear issues was inadequate; and
that the requirements set by the Convention onsaciceinformation and public participation in démns
making concerning the construction of a nucleargrgglant were not fulfilled. On 24 November 2009,
Council of Public Association “Ecohome” and the &ekian Party of “Greens” sent a joinder motion to
the amicus memorandum. The Committee noted tha¢ @ments of the amicus memorandum went
beyond the scope of the original communicatiorihat for instance one of the main allegations ef th
amicus memorandum concerned the allegedly inadeqaditonal legislation on public participation in
decision-making on nuclear issues, and the substarsinsboundary character of the NPP. It decided
through its electronic decision-making procedureta@xpand the consideration of the present
communication to any new facts or allegations bhdadpout by the amicus memorandum or the joinder
motion that fall out side the scope of or are nagally relevant to the original communication

9. On 25 November 2009, the Party concerned addrelssagliestions raised by the Committee, but did
not specifically comment on the allegations of tbenmunication.

10. The Committee discussed the communication ACCCMIAY at its twenty-sixth meeting, with the
participation of representatives of the communi@art the amicus. The Party concerned did not respon
to the invitation to participate in the meeting avals not represented at it. At the same meetimg, th
Committee confirmed the admissibility of the comncation.

11.The Committee completed the preparation of itstdinadings at its twenty-eighth meeting (15-18
June 2010). Due to the issue of confidentialitg, dinaft findings were first sent to the communicamt

14 July 2010, seeking its agreement for the inféionacontained therein to become public. The
communicant provided its agreement on 14 July 201d) in accordance with paragraph 34 of the annex
to decision I/7, the draft findings were then forded for comments to the Party concerned and to the
communicant on 3 August 2010. Both were invitegriavide comments by 31 August 2010.

12.The Party concerned and the communicant providethwnts on 1 September and 16 August
respectively.

13. At its twenty-ninth meeting (21-24 September 2010, Committee proceeded to finalize its
findings in closed session, taking account of thiements received. The Committee then adopted its
findings and agreed that they should be publisisemhaaddendum to the report. It requested the
secretariat to send the findings to the Party corezband the communicant.

14.1n finalizing its findings, the Committee took naiéthe additional information submitted by the
Party concerned. The Committee recalls that, ireggnany substantial new information should be
presented to the Committee by any party at leastteeks in advance of the meeting at which it &l
discussed, but in any case, no later than the coroengent of the Committee’s deliberations on the
merits of the case. Hence, the opportunity offeceithe parties to provide comments on draft finding
should not be used to provide unrequested infoonatihich could have been transmitted to the
Committee before it started its deliberations deast before the draft was finalized.

15.The new information submitted by the Party concetmgway of comments to the draft findings did
not provide sufficient evidence to modify the carstbns of the findings, and the recommendations

2



should be seen in light of the information avaikatd the Committee when it concluded its deliberadi

on the communication and finalized the draft figinThe Committee encourages the Party concerned
to consider whether the new legislation that ewt@neo force in 2010 accommodates the
recommendations set out below.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES *
A. National Legal Framework in Belarus
Regulatory framework for access to information

16. According to Article 34 of the Constitution of tRepublic of Belarus of 1994 (as amended in 1996
and 2004) and Article 6 of the Law “On informatiamformatisation and the protection of information”
citizens of Belarus are guaranteed the right teive; store and disseminate complete, reliable and
timely information on the activities of State baglend public associations, on political, economic,
cultural and international life, and on the stdtéhe environment. State bodies, public associatamd
officials must afford citizens the opportunity @nfiliarise themselves with material/informationttha
affects their rights and legitimate interests,dn@dance with the procedure established by law. Th
right to information may be restricted by legistatiwith the purpose of safeguarding the honour,
dignity, and personal and family life of citizensdathe full implementation of their rights.

17.1n addition, the Law of the Republic of Belarus2&f November 1992 “On Environmental
Protection” (as amended), specifies the composdimhthe types of environmental information in
particular and the forms of, and procedures ferprbvision and dissemination. The Law defines
environmental information and provides the grouthads would allow for limiting access to such
information, such as in case of a state secreaontof a judicial process, preliminary investigatend
administrative process. It should be noted thabiating to the Constitution of the Republic of Belar
and the Law of the Republic of Belarus of 29 Novemi®94 “On State Secrets” (Article 14),
information about the state of the environment catve regarded as state secret.

Regulatory framework for development control in Beharus

18.The regulatory framework for development controtetation to the HPP project, at the time of the
activities subject to communication, consistechef itaw of the Republic of Belarus of 18 June 1993
“On State Environmental Expertiza”, as amended4duly 2000 (hereinafter the Environmental
Expertiza Law), and Decision No. 8 of the MinistdyNatural Resources and Environmental Protection
of 11 May 2001 (as amended on 22 April 2001) or‘th&tructions on the procedure for state
environmental expertiza” (hereinafter the Enviromtaé Expertiza Instructions). The scheme was
supplemented with the “Instructions on the procedar environmental impact assessment of the
planned economic and other activities in the RepudflBelarus” (hereinafter the OVOS Instructions)
and the “List of types and objects of economic atier activities which are subject to mandatory
environmental impact assessment” (hereinafter ¥1®$ List) both adopted by Decision No. 30 of the
Ministry of Natural Resources and Environmentalt€cton of 17 June 2005.

% This section summarizes only the main facts, exddeand issues considered to be relevant to thetiqnef compliance, as
presented to and considered by the Committee.
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19.The above regulatory framework for development @b Belarus is based on the concept of the
“state expertiza”. This includes a requirement thatplanned activities which have potential impact
the environment are subject to “state environmestpkrtiza” conducted by the competent
environmental authorities or by the external expadminated by the competent environmental
authorities. The procedure is finalised with thegertiza conclusion”, which is subject to approvgl
the Ministry of Natural Resources and EnvironmeRtaltection (hereinafter the Ministry of
Environment) and binding for the developer (Artitke of the Environmental Expertiza Law). The
activity can be implemented only if the conclusismpositive (see below). Also, each specific case i
subject to construction permit procedures and émtral or local government authorities may decide
whether to permit the activities or not.

20. The activities that are considered to have siganfigotential impact on the environment are subject
to “OVOS’ which in direct translation means “assessmenmnggict upon environment”. There is a list
of activities which always require OVOS but condngtthe OVOS may also be required by
environmental authorities in case of any othewégtsubject to environmental expertiza.

21.Expertiza and OVOS are two closely interlinked aares whereby OVOS precedes expertiza.
According to Article 6 of the Environmental ExpegiLaw, both are required at the stage of devetppin
a feasibility study for the project and at the sta§developing a construction design of the prtojec

22.The OVOS is the procedure during which the develop#ects all necessary information
concerning the impact of the project on the envitent and compiles the relevant impact assessment
documentation. The OVOS procedure is not of pemgithature and is closely connected to the
developing of the overall project documentatione Tole of the authorities is limited: at the begngnof
the OVOS procedure, in reply to the “declaratiomnaént” (“zajavkd) submitted by the developer, the
authorities issue the “environmental conditionsdeveloping project documentation’eologicieskije
uslovia na projektovanijg¢ which serve as a basis for the terms of refeegioR) for the OVOS. The
ToR is to be developed by the developer and apprbyeghe environmental authorities. Following the
ToR, the developer (or the consultant hired byd#neeloper) conducts necessary investigation and
studies, and prepares a “statement on potentiaglagmmental impact” (Zajavlenije o0 vozmoznom
vozdiejstvié - hereinafter OVOS Statement). The OVOS Statersbotld be made subject to wide
consultation with the interested authorities arelghblic (‘obszczestviennyje sluchari)jat is the
developer who is responsible for notifying the palgbroviding respective information to the puldicd
conducting public consultations. Once the congoltatare completed, the developer is responsible fo
preparing the OVOS Report summarising the resiiltiseoOVOS (‘btchiet).

23.The OVOS Report, along with the other required doentation, is submitted by the developer to the
relevant authorities for environmental expertizath®e environmental expertiza phase, the auther{be
the external experts nominated by them) examinedhgpliance of the submitted documentation,
including the information on public participatiomith the requirements set by law. The environmental
expertiza procedure is finalised with the “expertionclusion”: the project in question can be
implemented only if the authorities issue positieaclusions’

Regulatory framework for public participation in th e development control

* Expertiza Law article 14, and Law on Environmefftedtection article 34.



24. According to Article 37 of the Constitution of tRepublic of Belarus of 1994 (as amended in 1996
and 2004): “Citizens of the Republic of Belaruslshave the right to participate in the solutionstéte
matters, both directly and through freely eleciggresentatives. The direct participation of citzén

the administration of the affairs of society and 8tate shall be safeguarded by the holding oferti,
the discussion of draft laws and issues of natiandllocal significance, and by other means sptifi
law. In instances determined by the law the citizefithe Republic of Belarus shall take part in the
discussion of issues of state and public life ptibéican and local meetings”.

25.With regard to public participation in developmenntrol, the Environmental Expertiza Law in its
Article 12 states that the developer has the respiity to provide the citizens or their assoaas,
who are willing to participate in the OVOS procesih the relevant information and ensure their
participation in the development of the OVOS docaotagon.

26.The OVOS Instructions detail the obligations of tleveloper relating to public participation
procedure. The procedure, according to paragraph 44 of th©©Vhstruction, involves four stages:

(a) public notice;

(b) examination by the public of the OVOS Statet@td other project documents;

(c) public discussion;

(d) preparation of a record of public hearingshveih appended list of comments and suggestions
submitted by the public during the hearings, inolgdhe grounds for acceptance/rejection.

27.The OVOS Instructions do not require any particédam for the public notice about the hearings.
They only state (paragraph 45) that such publicceahay be communicated through: publishing the
OVOS Statement (as a whole or its short versiothénmass media, publication and dissemination of
special information materials like leaflets or letiths, direct information via mail, email or other
electronic means. Where hearings are to take plaitee national level, the developer has the otiiga
to publish the notice about the hearings throughtitional mass media. The notice should contain
information about the duration, date and locatibthe public hearings, and on how the public may
access the OVOS Statement and other project dodarfgaragraph 48).

28.As already mentioned, the main means of public aaison is the organization of public discussion
at the meeting (hearing) with the developer, theO3\tonsultant and the interested authorities.
Examination by the public of the OVOS Statement aiiner project documents generally occurs mainly
through the publication of the OVOS Statement (a$ale or its short version) in the mass media, but
the law envisages also that they can be made biailathe places indicated in the public notickeT
developer is responsible (paragraph 59) for theadissemination of the OVOS Statement during the
period between the public notice and the publiagihga and also for making the OVOS Statement and
other project documents available for inspectionmduthe entire project design procedure (paragraph
51).

29.The developer is responsible for the organizatioihe hearings and shall conduct them together

with the OVOS consultant who prepared the OVOSe&iant. The explanations given regarding the
OVOS Statement and other documents shall consthetbasis for the hearings (paragraph 50). The
hearings shall be organized no earlier than 30 ttays the date of the public notice and shall st

rule no longer than one month and only in excepticases may this time-frame be extended (paragraph
59).

® See OVOSnstructions Part VI.



30. According to paragraph 52 of the OVOS Instructiomshin 5 working days after the hearing a
record of hearing should be prepared, which shimdldide the list of participants as well as thé disall
comments and suggestions submitted. The developetha OVOS consultant are bound to consider the
comments and suggestions submitted and attachtthdme record, together with the indication whether
they were approved or rejected and the groundshér rejection or approval. The record of the hear
should be distributed (paragraph 58) to the “subjedio participated in OVOS”, namely, according to
paragraph 3, the developer, the consultant whoapeeithe OVOS Statement and various interested
authorities. The record is to be stored by the kibpez with a view to be attached to the OVOS Report

31.According to the OVOS Instructions, public discossi (hearings) are not held in cases where the
planning documentation of the proposed activit@stain information classified as state secret dsage
other information of limited distributiof.

32.The Environmental Expertiza Law does not envisagepaocedure for public participation at the
stage of expertiza itself. The public may howeiferertain conditions are met, initiate a “public
environmental expertiza” whereby the independeatigists nominated and paid by the initiators
(usually public associations) examine the compkaoicthe submitted documentation, including the
information on public participation, with the regeinents set by law and submit their conclusiortbéo
authorities responsible for the state environmespertiza. The conclusions of the public expertiza
have only recommendatory charadéyt they need to be considered by the authoriéigsonsible for
the state environmental expertiza.

33.The Environmental Expertiza Law requires the cosiolus of the state environmental expertiza to be
notified to the developer and the relevant auttesitit does not envisage any requirement to infibren
public of the environmental expertiza decision.

B. Facts

34.The Neman River is a major eastern European riv889 km in length, most of which is navigable.
It rises in Belarus, flows through Lithuania andids into the Baltic Sea. It is the natural borgetveen

Lithuania and Russia’s Kaliningrad Oblast. Moregwa&cording to the communicant, it is a habitat for
250 bird species, including 156 breeding speciésugnto 50 species with special conservation status

35.The communication concerns alleged failure by thegyRconcerned to comply with the requirements
of the Convention on access to information andipydarticipation with regard to the ongoing
construction of the first phase of a hydro poweanplproject on Neman river (HPP project) which has
the following features: 17MW power capacity (appr8X.6 min MWH/year), 10 meters dam height, a
reservoir of 43 km length and 1 km wide, and appd@&million cubic meters water storage capacity.

36.The proposed activity, as confirmed by the Partyceoned, belongs to the category of activities
(“major dams and reservoirs”) which according te @VOS List are subject to mandatory
environmental impact assessment.

® |bid. paragraphs 20.4 and 60.

" Article 61 of Law on Environmental Protection & Rovember 1992.
8 lbidem article 61.

° Article 11 of the Law on state environmental exizer



37.1In 2002, Hrodnaenerga (the developer, regionalggnempany) developed the project feasibility
study which was submitted to the Ministry of Envinoent for environmental expertiza.

38.0n 7 February 2003 the Ministry of Environment @i&@us approved the positive conclusion of the
environmental expertiza of the feasibility studhidgranted an overall environmental permit for the
project implementation.

39. The project for construction of the HPP on NemaveRwas approved by the Council of Ministers
of Belarus on 17 July 2007. There is no informatirether the construction project had been subthitte
for environmental expertiza prior to its approvgltbe Council of Ministers.

40. In spring 2008, the local population noticed thatstruction works had started on Neman River.
This provoked a number of local initiatives agaittet construction as well as requests for inforamati
related both to the activity itself and to the mdare of its approval.

Substantive Issues
Access to information

41.The public concerned filed a number of requestsateus public authorities for access to
information concerning the OVOS and expertiza eglab the HPP projedf.In particular it requested
access to the following information:

a) project documentation

b) information on when and where the OVOS Statemeatiezn published;

c) information on how and when the public had beearmed about public hearings; and
d) conclusions of the environmental expertiza

42.1In their written response, which in most casespating to the communicant, came later than one
month after the requests had been submitted, thikcpauthorities informed the public that the resfise
had been forwarded to the developer. Subsequéndydeveloper provided general information to the
requesters about the project and informed thatipabhsultations had taken place, since the proyast
extensively discussed by the press and at televfgiogrammes starting in 2001 and more extensively
2005 and 2007. The developer claimed to have kepth@er of the press releases informing the public
about the project and the protocols that recordeddedback from the public.

43. Specifically, the communicant alleges that while tdeveloper, Hrodnaenerga, provided general
information on the project, it never addressedsthecific points of the requests and refused toigeov
more specific project-related documentation. In sanstances access to information was denied on the
grounds that there was no clear purpose for th@ige requested information from the public.

44.The communicant alleges that all the informatiors wavironmental information as defined in article
2, paragraph 3(b), of the Convention and that radrike grounds for refusal of access to environmient
information (i.e. lack of individual concern andspecified purpose of the request) fall under the

9 The exact dates of the requests and the publiméties were submitted to the Committee but arterecealed for the sake
of confidentiality.
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exceptions mentioned in article 4 of the Conventldance, the communicant alleges that by not
providing the information on the HPP project asuesied by the public, the Party concerned wasmot i
compliance with the requirements of article 4, geaph 1, and article 6, paragraph 6, of the Coneent

45.The Party concerned in its written reply does minrass any of the above allegations, nor does it
provide any explanation in relation to the abovecdi®ed situation. It limits itself to answering a
question posed by the Committee concerning acoas$armation relating to decision-making. It
maintains that national legislation does not resprovision of information relating to decision-kirag
and that the information contained in the conclasiof the State environmental expertiza and of the
environmental impact assessment are generallyadlaibnd may be provided through:

a) a verbal statement of the information requested,;

b) an examination of the documents containing thermédion requested and/or providing
excerpts from them;

c) a written reply containing the requested informmatio

Application of article 6 to the decision-making re@rding the HPP project

46.According to the communicant, under the nationgislation of Belarus, the environmental expertiza
IS a permitting process in the meaning of articlp&@agraph 1; whereas the OVOS procedure preceding
the expertiza shall be considered as an EIA praeealud its particular feature is the fact thas ithie

task of the developer to inform the public and atdpublic consultations on the proposed project.

47.Furthermore, the communicant submits that the HB @t is an activity subject to paragraph 13 of
the annex 1 to the Convention, because it envisagestruction of a dam with water storage capaufity
approx. 48 million cubic meters (which is well aleahe threshold of 10 million cubic meters envishge
in paragraph 13). Alternatively, the communicarmgugs that the HPP project falls within the ambit of
paragraph 20 of the annex to the Convention, weishsages the application of the requirements of
article 6 to any activity not specifically mentiahim the annex, for which national legislation di\E
requires a public participation process to takegldn support of this argument, the communicaietrse
to the OVOS Instructions, according to which thastauction of the HPP is a type of activity that
requires the conduct of an OVOS and the public aiteison process is necessary for the carryingobut
the OVOS.

48.Consequently, the communicant alleges that bessueing the state environmental expertiza
conclusion in relation to the HPP project, the Yadncerned was under obligation to follow the
procedure as envisaged in article 6 of the Coneardnd that the procedure was not followed; in
particular paragraphs 2, 3, 6, 7, 8 and 9 of atclvere not complied with.

49. The Party concerned acknowledges application afl@ to the HPP project but maintains that it
was in full compliance with the applicable requiesits of the Convention in the respective decision-
making.

Public participation procedure

50. The communicant alleges that it was not aware gfparlic notice on public consultations to be
carried out before the approval of the HPP pragect on possibilities to get access to the respectiv
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OVOS Statement. Furthermore, the fact that the @ldacuments, despite repeated requests, were never
provided after the procedure had ended provesradiogpto the communicant, that the public was not
informed in an adequate, timely and effective manaigout the proposal for the HPP project, and this
constitutes non-compliance with article 6, paragrapof the Convention.

51.The Party concerned acknowledges that nationalegn provides for no specific form of public
notice or uniform requirements for its content, agiers to the already mentioned provisions of
paragraph 45 of the OVOS Instructions indicatinggilale means of notification. In this context, the
Party concerned stated that the procedure fornmfay the public of the planned construction of the
HPP project was initiated on 10 May 2001 with archr entitled “The idea of an HPP on the Neman:
first public hearings” published in th&irzha informatsii {Information Stock”)newspaper and that in
January 2003 Hrodna provincial television broadehst programme at which a representative of
Hrodnaenerga presented the reasons for construtihtPP. Furthermore, the Party concerned referred
to a number of articles in newspapers publishetieryear 2003.

52. The communicant doubts whether informing the putbirough articles in the newspapers and
through TV programs is an adequate procedure feurgrg effective public notice. It also draws
attention to the fact that the above mentionedlartn the newspapd@irzha informatsiiabout the HPP
public hearings clearly indicates that “the organiaf the public hearings regretted that neither th
developer nor the designer of the project partieigpa

53.Furthermore, the communicant claims that the pudgiccerned was not aware of the public
consultations that took place before the approf/gi@HPP project. In response to the request dy th
public concerned for relevant information on pulblearings, the developer referred to a number of TV
programs and publications as well as roundtablesglid not provide the requested records from gubli
hearings. The communicant claims that the discassidhe proposed project in the newspapers and
through TV programs is not an adequate procedurerfsuring effective public participation. The
communicant claims also that the public has norgthssibility to submit comments to the authorities
after the conclusion of the discussions organizethb developer. Therefore, the communicant alleges
that the public participation procedures undertaikgthe developer did not fulfil the conditions bgt
article 6, paragraphs 3 and 7, of the Convention.

54.The Party concerned informs in its written replgtthccording to Article 4 of the Law of the
Republic of Belarus “On applications by citizensitjizens of the Republic of Belarus have the right
present applications (i.e. suggestions, remarkscantplaints) to the officials of State bodies atitko
organisations. Foreign citizens and stateless psnsothe territory of the Republic of Belarus have
equal right to that of citizens of the RepublidB#&larus to present applications within the limitsheir
rights and liberties specified by the legislatidriree Republic of Belarus.

55. The communicant alleges that public authoritiesnatebound by the law to take into account
comments that the developer received from the puBbth the Environmental Expertiza Law and the
Instructions are silent on the subject. Consequgetité communicant alleges also non-compliance with
article 6, paragraph 8.

56.The Party concerned denies all allegations andssthat the procedure for the HPP project was in
full compliance with the Convention. According tetParty concerned, the approval was preceded by
conducting OVOS by the developer and the experépart No. 45 of 7 February 2003 approved the
project on the condition that the developer catrypublic consultations at the following stage o t
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project because of the significant public interBstblic consultations, according to the Party cameg,
took place in 2005 and 2007, as required by Belanuaw and the Convention, and involved discussion
of the project in the press and television prograsinfrurthermore, the Party concerned maintaias th
reasoned argument was provided by the developethgrcomments by the public, as reflected in the
records of the public hearings, were acceptedjected.

57.Finally, the communicant alleges that the EnvirontakExpertiza Law does not contain any
requirement for communication of the environmestglertiza conclusions/decision to any person other
than the developer and that a copy of such cormigsias not disclosed despite the requests by the
public concerned. Thus, the communicant claimslijatot providing the public concerned with the
conclusions of the environmental expertiza, théyRancerned was not in compliance with article 6,
paragraph 9, of the Convention.

58.The Party concerned informs that national legistatioes not stipulate a form for the public notice
of the final decision on the planned activities.altcordance with the Laws of the Republic of Bedaru
“On the media” and “On the legislation of the Relulf Belarus”, in each specific case, the final
decision may be notified to the public through: lmiion in official newspapers of record, postittg
the internet site of the National Centre for Leygibrmation of the Republic of Belarus, postingthe
official internet sites of Republic-level State adrstrative bodies and local executive and admiaiste
bodies, and general notification through the pmetia, television and radio.

lll.  CONSIDERATION AND EVALUATION BY THE COMMITTEE
A. Legal basis and scope of considerations of theo@mittee

59.Belarus signed the Aarhus Convention on 16 Decet®@8. The Convention was approved through
Decree No. 726 of the President of the RepubliBadérus on 14 December 1999, and the notification o
approval was filed with the depositary on 9 Mar@@@ The Convention entered into force for Belarus
on 30 October 2001.

60. The activities regarding the HPP project that heedubject of the communication started in 2001,
i.e. when the Convention was in force in Belarus.

61. The communicant’s allegations relate to the appboaof the Convention in the specific instance of
the HPP project and do not pertain to complianagemmeral of the respective national legal framework
with the provisions of the Convention. The Comnatt®wever finds it useful to make some
observations concerning features of the relevainbmea legal framework in force at the time of the
events that are subject of the communication, witlemgaging in a comprehensive review of the legal
system

62. The Committee regrets that it did not have any oty to discuss the matter with both the
communicant and the Party concerned, and that wherebservations of the Party concerned do not
address specifically some of the communicant’gjaliens, the Committee must rely mostly on thesfact
and evidence provided by the communicant, beaningind, however, that the Party concerned was
provided with the opportunity to discuss the maligtrchose not to do so.

B. Admissibility and use of domestic remedies
10



63. The communicant has attempted to challenge theideaciithout success, but their attempts were
limited because of fear that it might be penalized.

C. Considerations by the Committee
Access to information — general issues

64. Without attempting to assess the definition of ‘iemvmental information” as adopted in Belarus

law, the Committee notes that under the applicBelarus law the documents requested by the members
of the public (see para. 41 above) are considerée t'environmental information”, because article 7

of the Environmental Protection Law of 1992 clearmgntions information related to both OVOS and
environmental expertiza as “environmental informmati Hence, there is no debate that the information
requested by the communicant should be consideréehaironmental information” in the meaning of
article 2, paragraph 3, of the Convention.

65. The Committee notes that the requests for infolwnatoncerning the HPP project were originally
submitted to the competent authorities, but thesevedl forwarded to the developer. In this contiet
Committee would like to observe that while the “@md/referral” is a legitimate practice under adid|
paragraph 5, of the Convention, this practicelmasdd provided that certain conditions are met.

66. The first condition for “onward referral” under iate 4, paragraph 5, is that the request for
information is referred to another “public authgtitThe Committee notes that in Belarus, the OVOS
process, including public participation, is carrad by the developer, which may be a privately esvn
legal entity, and that the OVOS outcome constitthesasis for the environmental expertiza, thalfin
decision of permitting nature, which is issued g public authorities. While reliance on the depelo
in the context of public participation may raiseautits as to the compliance with the Convention (see
paras. 75 et seq. below), the issue may be sefenetifly in the context of access to information.

67.The Committee considers that it is not conflictwmigh the Convention when national legislation
delegates some functions related to maintenanceliatribution of environmental information to priea
entities. Such private entities, depending on #méiqular arrangements adopted in the national law,
should be treated for the purpose of access tontd#ton as falling under the definition of a “publi
authority”, in the meaning of article 2, paragr&gh) or (c).

68.In this context, the Committee notes that in Bedahe Environmental Expertiza Law and the
relevant Instructions make the developer respoa$dslmaintaining the OVOS- and expertiza-related
documentation. Therefore, for the purpose of acttesdormation issues, which are the subject ef th
present communication, the developer should béeless a public authority under the obligation to
provide access to environmental information in chamge with the requirements of article 4 of the
Convention.

69. The possibility to delegate some functions relatethe maintenance and distribution of
environmental information to private entities stibhe seen in the context of article 5; in partictte
obligation to ensure that public authorities possasZironmental information which is relevant teith
functions and the obligation to establish practamadngements to ensure that environmental infoomat
is effectively accessible to the public, as reqiiirearticle 5, paragraphs 2(a) and 2(b) respdgtive
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Thus, the second condition to be met under adicfgaragraph 5 is that an onward referral does not
compromise compliance with the above obligationdenrarticle 5.

70.The Committee does not have sufficient informafbout the national framework for recordkeeping
and distribution of environmental information inlBeis, but it is concerned that the Environmental
Expertiza Law and the relevant Instructions bedtmawvhole responsibility for maintaining the OVOS-
and expertiza-related documentation, includingdibeuments evidencing public participation, upon the
developer only, and do not include any obligatiohis respect for the authorities which are corapiet
to examine the results of the OVOS and for isstiregexpertiza conclusions.

Access to information - article 4, paragraphs 1 an®

71.The public authorities, including the developed dot address the request of the members of the
public and, in some instances, requested that@fgpeurpose for the use of the information beeda
The Committee notes that the statement of a spaoi@rest is not included in the grounds that may
justify the refusal of the public authorities tmpide access to information, which are listed iiche 4,
paragraphs 3 and 4, of the Convention. Besides|ea#t, paragraph 1(a), of the Convention, spealifyc
provides that the requested information shall lable “without an interest having to be stated”.

72.The Committee notes that there is a dual regimacoess to information in Belarus: on the one
hand, the general law on access to informationiregjthat an interest be stated for access to
information; on the other hand, the requiremerdt&be an interest to access information does iy ap
in the case of access to environmental informgtsee paras. 16 and 17 above). In the presenttbase,
requested information is environmental informatéonl access should have been allowed, according to
Belarusian legislation and the Convention. The Cdatemfinds that the failure of the public authimst

to provide the requested information constitutéalare of the Party concerned to comply with detid,
paragraph 1, of the Convention; alternatively,fdikire of the public authorities might constituten-
compliance by the Party concerned with articlea&agraph 6, of the Convention, but the Committee in
this case deems that it is not important to idgmtifiether the Party concerned failed to comply with
article 4, paragraph 1, or with paragraph 6, paxaly6, of the Convention.

Access to information - article 4, paragraph 2

73. While the communicant indicated that replies fritn@ public authorities came later than one month
after the requests had been submitted, the infaomatesented to the Committee is not sufficient to
assess whether indeed there were any instancesmafampliance with the requirements of article 4,
paragraph 2, of the Convention.

Application of article 6 to the decision-making reg@rding the HPP project

74.1n the view of the Committee, the conclusions & émvironmental expertiza shall be considered as a
decision whether to permit the HPP project; OVO®8 thre expertiza in Belarus shall be considered
jointly as the decision-making process constituifigrm of an EIA procedure: the procedure staits w
the developer submitting to the competent auttesritihe “declaration of intent” £4javkd), includes the
development of the EIA documentation and the cagyut of the public participation process (see als
paras. 22 and 23 above), and ends with the isswdrthe conclusions by the competent authorities,
which, together with the construction permit, is thecision of permitting nature,.
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75.Also, in the view of the Committee, the HPP projeelongs to activities listed in annex | to the
Convention. According to the information submittsdthe communicant and not questioned by the
Party concerned, the HPP project involves the coaisbn of a dam with water storage capacity of 48
million cubic meters, and hence it is an activilpject to paragraph 13 of the annex to the Coneenti
Furthermore, in light of the above considerationg the fact that the HPP project belongs to a cajeg
of activities listed in the OVOS List, as activsisubject to mandatory OVOS, the HPP project 13 ais
activity subject to paragraph 20 of the annex @QGlonvention. Thus, the public participation pracged
in the context of the decision-making process oétivar to permit the HPP project should be in
compliance with the provisions of article 6 of tBenvention.

76.1n sum, the specific features of the regulatorynieavork for development control and EIA procedure
in Belarus are as follows: that in the OVOS/exgargsystem it is usually the responsibility of the
developer to organize public participation at théd® stage of the procedure, while at the expertiza
stage the possibility for public participation sually provided only through the public environnagnt
expertiza. The organization of public environmemtgbertiza is not a mandatory part of the decision-
making and therefore it cannot be considered asraapy tool to ensure implementation with the
provisions of article 6 of the Convention. It mapwever, play a role as an additional measure to
complement the public participation procedure rezgfias a mandatory part of the decision-making. In
the OVOS/expertiza system, the mandatory publitgigation procedure is required at the OVOS stage
and the developer is usually responsible for ogagithe procedure, including for notifying the fiab
and making available the relevant information amdcbllecting the comments (see also paras. 28 and
29above).

77.The Committee has already noted (ACC/C/2006/16uaitta, para. 78) that such a reliance on the
developer in providing for public participationsas doubts as to whether such an arrangementyis ful
in line with the Convention because it is implicitcertain provisions of article 6 of the Conventibat
the relevant information should be available diseftbm public authority, and that comments shoodd
submitted to the relevant public authority (arti6leparagraph 2(d)(iv) and (v), and article 6, geagh

6).

78.The above observations do not mean, however, libaesponsibility for performing some or even
all the above functions related to public partitipa should always be placed on the authority cdemte
to issue a decision whether to permit a proposadityc In fact, in many countries the above fuocts

are being delegated to various bodies or eventerparsons. Such bodies or persons, performinggubl
administrative functions in relation to public paigation in environmental decision-making, shobéd
treated, depending on the particular arrangemelagted in the national law, as falling under the
definition of a “public authority” in the meaning article 2, paragraph 2(b) or 2(c).

79.To ensure proper conduct of the public participapoocedure, the administrative functions related
to its organization are usually delegated to bodrgsersons who are quite often specialising inipub
participation or mediation, are impartial and do represent any interests related to the proposed
activity being subject to the decision-making.

80.While the developers (project proponents) may banesultants specialising in public participation,
neither the developers themselves nor the congsltared by them can ensure the degree of impiytial
necessary to guarantee proper conduct of the ppéiteipation procedure. Therefore, the Commiitee
this case finds that, similarly to what it has athg observed in the past (ACCC/C/2006/16 Lithuania,
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para. 78) “reliance solely on the developer fovimg for public participation is not in line wittmese
provisions of the Convention”.

81.These observations regarding the role of the deeeso(project proponents) shall not be read as
excluding their involvement, under the control led fpublic authorities, into the organization of the
public participation procedure (for example conthgpublic hearings) or imposing on them special
fees to cover the costs related to public parttapa Furthermore, any arrangements requiring or
encouraging them to enter into public discussicfere applying for a permit are well in line with
article 6, paragraph 5, provided the role of suthragements is supplementary to the mandatory ubli
participation procedures.

Exemption from public participation requirement - article 6, paragraph 1(c)

82.According to the OVOS Instructions, public discossi (hearings) are not held in cases where the
planning documentation of the proposed activit@stain information classified as state secret dsage
other information of limited distribution. Article, paragraph 1(c) of the Convention allows thei€art
not to apply the provisions of article 6 to aciegt serving national defence purposes, if proviginbglic
participation would have an adverse effect on tipegsposes. The Committee does not have sufficient
information, in this case, to assess whether teengxion employed by the Belarus law is indeed beoad
than the scope allowed under article 6, paragréphot the Convention; but it raises its concerat th

the scope of the Belarusian legislation is broddat the scope of this provision, this might canssi a
situation of non-compliance.

Adequate, timely and effective public notice — artile 6, paragraph 2

83.Belarusian legislation (the OVOS Instructions) rieggithat the public be informed about the public
consultation process and lists possible ways Heahotification may take place, but leaves thegieai

on the form of the public notice at the discretadrthe developer. The notice should contain infdram
about the duration, date and location of the puidiarings, and on how the public may access the ®VO
Statement and other project documents. Thus, grsoonly some of the issues to be included in the
notice as required in article 6, paragraphs 2(2(¢9. Furthermore, there is no clear requiremiegut the
public be informed in a timely, adequate and effecinanner.

84. At the present example of the HPP project, thermisufficient evidence to satisfy the above
requirements of the national legislation and tovprthat the public was informed in a timely mantoer
participate. The Party concerned refers to a nurabpress articles and says that the notificatias w
initiated on 10 May 2001 with an article entitlebhe idea of an HPP on the Neman: first public
hearings” published in thBirzha informatsinewspaper (see also para. 51above). The contém of
article, however, was only a report from the megtield and not a public notice informing about the
meeting to be held. Furthermore, the article mastishat the meeting was found by the participasts a
premature in relation to the HPP project, becaugeeceded the submission of the declaration ehint
(zajavkg and there was neither project documentation hard6cumentation prepared at that stage.
Therefore such a meeting, although it may be udefwdarly information and awareness, cannot
reasonably be considered as fulfilling the requiata for providing effective public participation
procedure, and importantly it cannot substitutetfigr public notice, as required under article 6,
paragraph 2.
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85. All the other press articles referred to by thetyPaoncerned are dated between 23 January and 8
November 2003, and therefore they cannot be coreside be public notice under article 6, paragraph
in relation to the expertiza conclusions issued &iebruary 2003. Moreover, the Committee doubts if
they can serve for the purpose of the OVOS inimab the construction design approved in July7200
because the time span is too short to allow theldeer to prepare the documentation on the bagdfseof
conclusions issued on 7 February 2003 and tootiomglapsed between the articles and the approval.

86.The Committee considers the legislation and thegempractice followed for public notification in
Belarus. There is a legal obligation for the depelato notify the public about the conduct of pabli
hearings, but the law fails to set the detailsrisuee that the public is informed in an adequatesly

and effective manner. The practice of publishirgg@VOS Statement (in abridged or even full versions
cannot substitute for it. Also, in the view of tBemmittee, journalists’ articles commenting on aj@ct

in the press or television programmes (as refawdyy the Party concerned), in general, do nosper
constitute a public notice for the purpose of pupkrticipation, as required under article 6, peaph 2,

of the Convention. For this reason, the Commitiegsfthat the Party concerned failed in the casbef
HPP to comply with article 6, paragraph 2; and &tsd there is a general failure in the Belarusesys

to comply with these provisions of the Convention.

Reasonable time-frames for public participation — dicle 6, paragraph 3

87.The Belarus legislation (OVOS Instructions) prowdieat the hearings shall be organized no earlier
than 30 days from the date of public notice andl st as a rule no longer than 1 month; and ¢imdy

in exceptional cases this time-frame may be exigntee period between the public notice and the
public hearings is meant to allow the public toesscthe relevant documentation and prepare .
comments however can be submitted practically tmyugh the public consultation procedures.

88.The Committee recalls its earlier findings withaedjto the reasonable time-frames, in particular in
relation to communication ACCC/C/2006/16 (Lithugrpara. 69) whereby some general interpretation
rules were established, according to which theiremqent to provide “reasonable time frames” implies
that the public should have sufficient time to gequainted with the documentation and to submit
comments, taking into account, inter alia, the rgtoaomplexity and size of the proposed activity. A
time-frame which may be reasonable for a small Brppoject with only local impact may well not be
reasonable in case of a major complex project.

89.1n this context the Committee appreciates a flexdpproach to setting the time-frames aiming to
allow the public to access the relevant documesnatind prepare itself, and considers that while a
minimum of 30 days between the public notice amdstiart of public consultations is a reasonabletim
frame, the flexible approach allows to extend thisimum period as may be necessary taking into
account, inter alia, the nature, complexity ané sizthe proposed activity.

90. The Committee, however, does not consider apprepaidiexible approach, whereby only the
maximum time-frame for public participation proceellis set, as this is the case in Belarus inioglat

to the time-frames for public consultations andrsiiting the comments. Such an approach, regardless
of how long the maximum time-frame is, runs thé& tigat in individual cases time-frames might be set
which are not reasonable. Thus, such an approdwrely only maximum time-frames for public
participation are set, cannot be considered asingeiite requirement of setting reasonable time-am
under article 6, paragraph 3, of the Convention.
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91.In the particular case of a public participationgedure regarding the HPP project, given all the
problems with establishing whether and when thdipwas notified and whether and when any
consultations did take place, the Committee ismatposition to assess whether the Party concerned
was in compliance with article 6, paragraph 3 hef Convention.

Access to documents relevant to decision-making rtecle 6, paragraph 6

92.The Belarus legislation (OVOS Instructions) prowdieat the obligation to provide the public with
the relevant information rests only with the deyelg an approach that in the view of the Commitiee
not in line with the Convention (see paras. 77 @débove).

93. Furthermore, the Belarus law envisages specifithyOVOS Statement to be made publicly
available, but does not envisage the OVOS Repdrétmade available to the public. There is also no
clear obligation to provide the public with the oeds of the hearings. Bearing in mind the signifua

of both documents as a basis for the decisionsdesns to be a considerable shortcoming of the
legislation; however, given that such documentsnsteebe covered by the definition of environmental
information available to the public (see para. Bdwe), this shortcoming does not necessarily amitmunt
non-compliance with the Convention.

Public discussions and submission of comments — @it 6, paragraph 7

94.The Belarus legislation (OVOS Instructions) prowdieat the main means of public consultation is
the organization of the public discussion at theting (hearing) with the developer, OVOS consultant
and the interested authorities. The developersigarsible for the organization of the hearings stmall
conduct them together with the OVOS consultant ptepared the OVOS Statement. The comments
can be submitted practically only during the hegsiand the law does not envisage the possibility fo
the public to submit the comments at the stagexpériza directly to the authority competent taiss
the conclusions of the expertiza. Although thera iequirement to record the comments submitted by
the public at the OVOS stage and to provide theth@authority competent to issue the expertiza
conclusions, the Committee is of the view thataheve arrangements do not ensure that the competent
authority has direct access to all the commentsgitdd and is in a position to take due account of
them. Bearing this in mind and also the views alto@tole of the developer in the procedure (seaga
77and 80 above), the Committee is of the opinia tihe arrangements in the Belarus law regarding
public discussions and submission of comments @renrcompliance with the requirements of article 6
paragraph 7, in conjunction with article 6, paragra(d)(v).

95. The Committee notes that on the basis of the infion submitted and the lack of any evidence to
the contrary, it appears that the public did natehsufficient possibilities to submit any comments,
information, analyses or opinions relevant for HfeP project, before this was permitted. The
Committee is of the view that the organization istdssions on the proposed project in the newspaper
and through TV programs is not a sufficient wapssure compliance with article 6, paragraph 7hef t
Convention.

Due account taken of the outcomes of public partipation - article 6, paragraph 8

96.Under the Belarus legislation, some obligationatesl to taking due account of the outcomes of the
public participation rest with the developer ane @VOS consultant, who are bound to consider all th
comments and suggestions submitted by the pubti¢c@amclude them to the record of hearings,
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together with an indication on whether these contmesere approved or rejected and the grounds for
their rejection or approval. The applicable lawshdb, however, envisage similar obligations in tiela

to the authorities (or the experts) competentdsuing the expertiza conclusions. They are bouhdton
consider the conclusions of the public expertizaictv as non-mandatory element of the procedure (see
para. 32 above) cannot be considered as a measpiementing the provisions of article 6 of the
Convention. Bearing the above in mind, the Commaitseof the opinion that the Belarus law fails to
comply with the requirements of article 6, paragr8pof the Convention

97.Considering the discussed deficiencies in proviglinglic participation in relation to the HPP
project, the Committee is not sure if there weng @mtcomes of public participation that could have
been taken into account in the expertiza conclssand therefore is not in a position to assesshehet
the Party concerned was in compliance with ari¢lparagraph 8, of the Convention in this respect.

Informing the public of the final decision — article 6, paragraph 9

98. The Belarus legislation does not envisage a ckguirement to inform the public about issuing the
expertiza conclusions and possibilities to havessto the text of the conclusions along with the
reasons and considerations on which they are baséitt, there is no clear requirement to presaich
a statement of reasons and no requirement forgabthorities to keep the files of such conclusions
Thus, the Committee is of the opinion that the Beddaw fails to comply with the requirements of
article 6, paragraph 9 of the Convention, in patéic by not establishing appropriate procedures to
promptly notify the public about the environmerg&pertiza conclusions and by not establishing
appropriate arrangements to facilitate public aetesuch conclusions.

99.1n light of the evidence provided, the Committeefithe view that the public concerned was not
informed about the environmental expertiza conolusiregarding the HPP project and that its requests
to access to these conclusions were denied (se@alas. 43 and 48 above). Consequently, the
Committee finds that the public authorities faitecensure that the public concerned was promptly
informed of the decision for the construction af tiPP and, hence, that the Party concerned was not
compliance with article 6, paragraph 9, of the Gantion.

Anti-harassment — article 3, paragraph 8

100. The communicant and the amicus inform the Commitiaeone may face criminal charges and be
prosecuted for the act of engaging in the actiwitiea group that is not registered. Furthermdrey t
argue that the current regulatory framework forgbtablishment of NGOs and associations is very
restrictive in Belarus.

101. The communicant in its communication did not sukamiy allegation of non-compliance with
article 3, paragraph 8, of the Convention and tbm@ittee has not received any evidence to support
such allegation, in particular any copies of tHewant provisions restricting freedom of associagior
providing for criminal charges in case of involvarhen group initiatives with peaceful objectiveithe
group is not registered. Although in this situatiba Committee is not in a position to assess véneth
there is any non-compliance with article 3, parpgr@, of the Convention, the Committee, sympathizes
with the communicant, who has requested that é@stity be kept strictly confidential for the feaat it
may be penalized, prosecuted or otherwise harassed.
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IV. CONCLUSIONS AND RECOMMENDATIONS

102. Having considered the above, the Committee adbptfiridings and recommendations set out in
the following paragraphs.

A. Main findings with regard to non-compliance

103. The Committee finds that in relation to the HPFjgubthe Party concerned:

(a) by failing to provide the requested informatidrfailed to comply with article 4, paragraph 1,
of the Convention (para. 72 above);

(b) by not providing for adequate, timely and efifee public notice, according to the criteria oéth
Convention, it failed to comply with article 6, pgraph 2 (para. 86 above);

(c) by not providing the public with sufficient pBilities to submit any comments, information,
analyses or opinions relevant for the HPP projetajled to comply with article 6, paragraph 7
(paras. 94-95 above);

(d) by not informing promptly the public about thevironmental expertiza conclusions, namely a
decision of the construction of the HPP projediaiied to comply with article 6, paragraph 9 (para
99 above).

104. Moreover, the Committee finds that the followinghgeal features of the Belarusian legal
framework are not in compliance with the Convention

(a) requiring an interest be stated for accessvg@mental information (art. 4, para. 1) (para. 7
above);

(b) not adequately regulating the public noticeursgments: in particular by not providing for
mandatory means of informing the public, settinguificient requirements as to the content of
public notice and not providing for a clear reqment for the public to be informed in an
adequate, timely and effective manner (art. 6,.@r§para. 86 above);

(c) setting only maximum time-frames for public hiegs and allowing thereby in individual cases
to set time-frames which might be not reasonabte §apara. 3) (para. 90 above);

(d) making the developers (project proponents)earttman the relevant public authorities
responsible for organizing public participationglinding for making available the relevant
information to the public and for collecting comneefart. 6, paras. 2(d)(iv) and (v) and art. 6
paras. 6 and 7) (para. 80 above);

(e) not establishing mandatory requirements fomptligic authorities that issue the expertiza
conclusion to take into account the comments optitdic (art. 6, para. 8) (para. 96 above);

(f) not establishing appropriate procedures to gritymotify the public about the environmental
expertiza conclusions and not establishing appatgarrangements to facilitate public access to
these conclusions (art. 6, para. 9) (para. 98 gbove
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105. Furthermore the Committee is concerned that:

B.

(a) in relation to compliance with article 5, pa@ghs 1(a) and 1(b), the law in Belarus render only
the developer responsible for maintaining the daentation relevant to OVOS and expertiza,
including the documents evidencing public partitigpg and they do not include any obligation in
this respect of the authorities competent to exarthe results of OVOS and to issue expertiza
conclusions;

(b) the law in Belarus concerning situations whan@visions on public participation do not apply
may be interpreted much more broadly than allowsgku article 6, paragraph 1(c) of the
Convention.

Recommendations and other measures

106. The Committee, pursuant to paragraph 35 of thexattndecision I/7 and taking into account the
cause and degree of non-compliance, recommendddbeng of the Parties:

(a) pursuant to paragraph 37(b) of the annex tesiecl/7, to recommend to the Party concerned
to take the necessary legislative, regulatory,addinistrative measures and practical
arrangements to ensure that:

(i) The general law on access to information referthe 1992 Law on Environmental
Protection that specifically regulates access tarenmental information, in which case the
general requirement of stating an interest doespply;

(i) There is a clear requirement for the publib®informed of decision-making processes that
are subject to article 6 in an adequate, timelyeffettive manner;

(iif) There are clear requirements regarding threnfand content of the public notice as
required under article 6 paragraph 2 of the Conweant

(iv) There are reasonable minimum time frames @tnsitting the comments during the public
participation procedure, taking into account tfagstof decision-making as well as the nature,
size and complexity of proposed activities;

(v) There is a clear possibility for the publicsiobmit comments directly to the relevant
authorities (i.e. the authorities competent to tddeedecions subject to article 6 of the
Convention);

(vi) There is a clear responsibility of the relevpablic authorities to ensure such opportunities
for public participation as are required under@mvention, including for making available

the relevant information and for collecting the eoents through written submission and/or at
the public hearings;

(vii) There is a clear responsibility of the relav@ublic authorities to take due account of the
outcome of public participation and to provide @nde of this in the publicly available
statement of reasons and considerations on whe&tehisions is based;
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(viii) There is a clear responsibility of the redent public authorities to:
- inform promptly the public of the decisions takenthem and their accessibility;

- maintain and make accessible to the public: spfesuch decisions along with the
other information relevant to the decision-makimgjuding the evidence of fulfilling the
obligations regarding informing the public and pding it with possibilities to submit
comments;

- establish relevant publicly accessible list @jisters of the decisions held by them.
(ix) Statutory provisions regarding situations wdprovisions on public participation do not
apply cannot be interpreted to allow for much beyagkemptions than allowed under article 6,
paragraph 1(c) of the Convention.
(b) Pursuant to paragraph 37(c) of the annex tesecl/7, invite the Party concerned to:
() to draw up an action plan for implementing #imve recommendations with a view to
submitting an initial progress report to the Contesitby 1 December 2011 and the action
plan by 1 April 2011,
(i) to provide information to the Committee at tlagest six months in advance of the fifth

Meeting of the Parties on the measures taken ancetults achieved in implementation of
the above recommendations.
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