From Environmental Law Foundation_20May2010

I am contacting you with regards to UK Communications numbers 23,27 and 33 as I believe the Environmental Law Foundation may have some information that the Compliance Committee would find helpful.  This information relates to a research report published by the Environmental Law Foundation in January this year.  I apologise for not providing you with this information sooner but we have been in the process of moving our office and this has rather overwhelmed all our other activities.

I hope that you find the report an interesting read.  E.L.F offers pro bono legal advice through a network of lawyers and technical consultants.  We are by far the largest provider of environmental pro bono legal advice within the UK.  Our research focused on the period 2005 to 2009 and specifically on whether costs remained a barrier to commencing judicial review proceedings.  You will see that over half of all cases in receipt of advice to proceed to judicial review (54 cases in total) were withdrawn because costs were prohibitive.  This raises significant concerns with regards the public being able to access environmental justice. The consequences are that 54 cases failed to hold public authorities to account for poor environmental decision making, not on the basis of merits, but on the basis of costs.

In particular, I would draw your attention to the case referred to on p.20 of the report. 

Just to provide you with more detail of this matter: 

This case concerned local residents in Sunderland who wished to save a natural lake (20 feet deep in parts)  within their village from development into a fish farm. The lake sustains large variations of indigenous flora and fauna and is host to many different species of migrating birds.  Owned by the local authority it sold the lake to a developer as a commercial fishing venture.  The developers intend to stock the lake with trout thereby changing the ecology of this natural ecosystem.  

The residents applied for the lake to be part of a designation of village green status and received strong advice from Queen's Counsel that their application had good merits. This matter was considered by an Inspector who allowed part of the land adjoining the lake to receive village green status but who decided that the lake itself fell outside the area of protection.

The residents applied to the High Court to judicially review the decision not to provide village green status to the lake.

Permission to apply for judicial review was granted on 16 October 2008. The claimant was represented by Counsel on a conditional fee basis. 

As a pensioner, the claimant had no private income and therefore applied for a protective costs order. 

This was refused by Mitting J on 26th May 2009 who held that the issues raised were not of general importance or in the public interest and said:

'Further, I would only consider it just to make a protective cost order if the same or similar cap was applied to the costs which the claimant might recover from the Defendant and/or the interested party.  The cap would be set so far below the estimates of recoverable costs under the conditional fee agreement made by the claimant as to defeat its purpose.'

The opponents claimed their costs had reached £20,000 by the permission stage.  They informed the claimant they would not pursue costs if she dropped her claim.  This she duly did on the basis that she could not afford to continue with her claim or be at risk of further costs.

Her Counsel, George Laurence QC believed this to be a landmark case. 

I hope that this is of interest to the Compliance Committee and would be happy to provide more background information regarding any of the cases referred to in our report.

<<...>> 

Kind regards 

Debbie Tripley

Chief Executive

Environmental Law Foundation
