Answers to the Commission’s questions of 15.01.2009 ​
1. For a procedure opened before 15 November 2008 and not concluded with a final decision, the preparation of an environmental impact assessment is regulated under Article 52 of the Act “Environmental Law” of 27 April 2001 (its uniform text published in Journal of Legislation of 2006, No. 119, item 902 as amended [Dziennik Ustaw z 2006 roku Nr 119, poz. 902 z późniejszymi zmianami]). -/-

For procedures started after 15 November 2008, relevant provisions are included in Articles 66, 67, 68 of the Act of 3 October 2008 on making information about the environment and its protection available, on public participation in the environment protection and on environmental impact assessments (Journal of Legislation No. 199, item 1227 [Dziennik Ustaw Nr 199,  poz. 1227]). -/-

Furthermore for EU co-financed projects, additional provisions have been introduced: namely the Guidelines of the Minister of Regional Development of 3 June 2008, published in Monitor Polski 2008, No. 48 item 433 , and the Guidelines of the Minister of Regional Development of 14 January 2009, published on the website of the said Ministry. The procedures covered by our complaint are conducted under the act of 2001 as amended (which is attached in Appendix No 4 to the Protest Committee’s complaint of 22.09.2008). -/-

2. Polish procedures in the context of Article 6 of the Convention. -/-

Procedures opened both before and after 15 November 2008 differ from the provision of the Convention in that they do not ensure timely and effective way of notifying inhabitants, especially those of large cities. A procedure conducting body is only obliged to put up a notice in the body’s head office; to put it on their website; and to announce the planned project in its vicinity. Electronic information on opening the procedure is referred through links which are not necessarily marked with a commonly known name or with, for example, a colour. In large cities there are no announcements in the local press. -/-

Comments and reservations may be submitted within 21 days of making information public. -/-

Only a ready environmental impact assessment report and the investor’s application (accompanied by necessary appendixes) are made available. There is no obligation of informing of or making available any other important studies and opinions. Public participation is allowed only after a variant has been already selected. -/-

There is no obligation to conduct an administrative procedure with society’s participation. -/-

For ecological organisations, which can act as a party to the procedure, there are no reasonable deadlines for familiarizing with all documents gathered and for submitting comments before a decision is issued. In such a case the body notifies in writing, fixing a deadline of 7 days. -/-

3. Before a building permit is issued for an investment project which may have a significant impact on the environment, a procedure for assessment of the project’s environmental impact must be conducted first (Article 32 (1) of the Act “Construction law”). The environmental impact assessment report is one element of such a procedure. -/- 

4. The Polish regulations stipulate that public participation in the report preparation is limited to the possibility of familiarizing with the report as ready and of submitting comments within 21 days of the date of announcement. However, the procedure conducting body decides whether the comments are of relevance and, possibly, forwards them to the report author to take a position. -/-

5. The investor is obliged to prepare or commission a new report. In our case it is the Municipality of Sopot and the Municipality of Gdańsk that should commission a specialised company to prepare an environmental impact report. -/-

6. It is possible to suspend the administrative procedure. The procedure conducting body issues a decision to suspend the procedure until a report / a new report is delivered (Article 69 (4) of the Act on making information about the environment available, 2008), on the investor’s request (in accordance with provisions of the Code of administrative procedure). -/-

7. The parties of the dispute are as follows: on one side the Investor – the Mayor of the City of Gdańsk and the Mayor of the City of Sopot; and on the opposite side the  “Żabianka” Housing Cooperative together with the Residents’ Protest Committee. 

Everyone may lodge comments and petitions in the procedure regarding the investment project’s environmental impact. However, the option of appealing against decisions is the sole right of:

non-governmental organisations acting for environmental protection and entities or natural persons having a legal interest. Beneficial interest is not be taken into account. The “Żabianka” Housing Cooperative has a legal interest as the ownership managing entity and an entity acting on behalf of the residents.     

8 Features of the project qualifying it for the preparation of the report:

· a sports hall for 12.000 people 

· car parks for over 1.800 parking places   

· construction and reconstruction of roads aimed to communicate the hall with the existing road system of the cities of Gdańsk and Sopot

in connection with other investment projects, in particular the overlapping of impacts, accumulation of impacts of projects located in neighbouring areas. 

      (Council of Ministers Regulation of 9 November 2004 (Journal of Legislation No. 257

      item 2573, amended by Regulation of 10 May 2005 (Journal of Legislation No.

      92 item 769). 

9.
The procedures referring to this incomplete report were not carried out in accordance with Polish regulations and the Convention. As we pointed out previously, the Management Board of the “Żabianka” Housing Cooperative was not informed of the planned construction of the hall and could not lodge their comments and objections nor file a petition for admission.

10 Not in person, but in the team of the Protest Committee there are persons who took part in the participation.  

11 In the case of the procedure regarding the building permit for the construction of the hall, the report was executed, and the decision regarding the building permit was legally valid. The Mayor of the City of Sopot refused to recognise the Housing Cooperative as a party.

In the case of the procedure regarding the building permit for the construction of the communication system for the hall, conducted by the Mayor of the City of Gdańsk, a partial report was executed, but participation in the form of lodging petitions and comments was possible.           

      12. The “Żabianka” Housing Cooperative, supported by the Protest Committee, made a complaint in both proceedings - against the Mayor of the City of Sopot to the Voivodeship Court of Administration in Gdańsk. The court ordered the Mayor of the City of Sopot by the ruling of 4 June 2008 (File no. II SA/Gd/79/08) to examine the Cooperative’s Petition. The Mayor of the City of Sopot appealed from the ruling to the Supreme Court of Administration in Warsaw. The case is now pending.

            The Housing Cooperative also appealed from the approval of the partial report 

in the procedure regarding the roads to the hall to the Voivodeship Sanitary Inspector in Gdańsk. That authority recognised the Cooperative’s arguments. The Mayor of the City of Gdańsk filed a complaint to the Voivodeship Inspector and lost the case. The Court, by the ruling of 8 November 2007 (File no. II SA/Gd 243/07) ordered the Investor to execute a holistic correct Report.

13.  Neither the Committee nor the Cooperative requested for the construction to be suspended. The Committee requested for the EU financing of the project to be suspended until the time the Investor has taken account of the petitions by the Management Board of the Housing Cooperative and the Committee aimed to minimise the standard-exceeding impact of the investment: the emissions of gases, noise, vibrations. 

14.
The decision on the environmental conditions for roads is pending administrative appeal. The Housing Cooperative appealed from the decision of the Regional Director of Environmental Protection in Gdańsk to the General Director of Environmental Protection in Warsaw. 

During the meeting with the Management Board of the Housing Cooperative on 12 August 2009, the Deputy Mayor of the City of Gdańsk stated that the holistic report will not be executed. That is why the Mayor of the City of Gdańsk divided the procedure regarding access roads into two procedures.    

15 Only court proceedings could force the investor to seek consensus with the Housing Cooperative and the Protest Committee.    

16 So far it has not occurred 

             The Housing Cooperative is not obliged to participate in any of the Investor’s costs.
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