UK RESPONSE TO DRAFT COMPLIANCE COMMITTEE FINDINGS IN CASES 2008/27 AND 2008/33
The UK would like to thank the Committee for the opportunity to comment on the draft findings. We attach below some comments on the committee’s main findings. We do not have an objection to the committee making recommendations in accordance with paragraphs 36(b) and 37(b) of Decision I/7.
CASE 2008/33
Findings in relation to costs

The UK notes the Committee’s finding regarding costs. The UK continues to consider that the law relating to the award of costs in England and Wales is compliant with Articles 9 (4) and (5) of the Convention for the reasons it has previously given.  
However, as recommended by the Report of the Working Group on Access to Environmental Justice (chaired by Lord Justice Sullivan)  it has for some time intended to consolidate the case law on Protective Costs Orders into rules of court once the practice had sufficiently developed.   Since then the law has been substantially developed and we now believe that the time is right to do this.   Accordingly draft rules are being prepared for consideration by the Civil Procedure Rule Committee (CPRC) and it is anticipated that these rules will be implemented by April 2011 at the latest.  

This codification will give added clarity and transparency to the law and the procedure for making an application for a PCO, thereby providing certainty for applicants at the outset of the proceedings that the costs they will face if their claim fails will not be prohibitively expensive and certainty as to the modest costs of applying for a PCO.  

Regarding the issue of cross undertakings, in our experience, for commercial reasons, it is rare for a third party to take any action while a judicial review is pending.  Therefore interim injunctions and cross undertakings are rarely required.  Despite requests to defendant representatives working in this area, we have not been able to identify recent examples of claims that have not been taken forward because of the financial burden that a cross undertaking in damages would pose.  However we are mindful of the concerns in this area and intend to consult shortly on whether the factors that the court should consider in deciding whether to dispense with a cross undertaking in damages should be set out in the court rules or in guidance and the detail of those factors.  

We will keep the Committee updated on both these areas of work.

We note the reference to Morgan v Hinton Organics at paragraph 133 of the draft findings.  It is clear from other case law [for example, Attorney-General v. Guardian Newspapers Ltd. (No. 2) (1990) 1 AC 109, R. v. Secretary of State for the Home Department, ex parte Brind [1991] 1 AC 696] that the courts should take account of international law in order to resolve ambiguity or uncertainty in a statutory provision..In this context, we would also like to draw the committee’s attention to the fact that the quote from the Court of Appeal’s judgment at paragraph 133 of the committee’s findings is not completely accurate as the court did not use the word “may”. 
Findings in relation to time for filing applications for judicial review
The UK also notes the Committee’s findings regarding time limits. The UK continues to take the view that that the requirement to file claims 'promptly' is not inherently unfair and complies with Articles 9(4) and 3(1). It also notes that to remove the requirement for promptness may have implications for fairness since unnecessary delay can be unfair and can also affect the quality of a decision. However, the United Kingdom is already looking at the issue of time limits for judicial review proceedings, and is in discussion with the judiciary and other interested parties about the issue.   Furthermore, given that the courts can decide to override the 3 month time limit in appropriate cases, we take the view that this issue is unlikely to result in difficulty for the deserving applicant.
We are also considering the issue of when a time limit starts to run although in the majority of cases the point at which the grounds to make the claim first arose and the date on which the claimant knew or ought to have known of the act or omission at stake will be the same.  

Review of substantive legality
The UK notes the Committee has not made a finding of non-compliance regarding the availability of procedures for reviewing substantive legality of decisions, acts or omissions within the scope of the Convention. The UK considers that the grounds of challenge available meet the standard of review required by the concept of substantive legality in Article 9(2) of the Convention. As we have previously submitted, judicial review is not concerned solely with whether a decision was reached by a correct process, but also whether the decision was in itself contrary to law.  Irrationality, or "Wednesbury unreasonableness", is merely one form of unlawfulness among many which may form the basis of a challenge by way of judicial review.  A decision which is in breach of a requirement of EU law, or of one of the Convention rights incorporated in the Human Rights Act, for example, will also be amenable to judicial review on the ground that it is in  breach of such a requirement or right and in such a case the court will consider whether a public body has acted in accordance with the principle of proportionality – see for example Zalewska v Department for Social Development  [2008] UKHL 67, a case in which the House of Lords considered whether, when applying a derogation from an EU obligation, the UK had acted proportionately. 
The substantive legality of a decision must be distinguished from its merits in policy terms. That a decision is argued to be "bad" in policy terms does not equate to its being unlawful; and a review of the substantive legality of a decision does not require that a court substitute its own view of the merits of the decision for that of the decision-maker.
CASE 2008/27

The United Kingdom notes the committee’s draft findings in this case. We welcome the draft findings in relation to Article 9(2) and Article 3(1) and (8).

As regards the draft finding on costs, the UK continues to consider that the law relating to the award of costs in Northern Ireland is compliant with Article 9 (4) of the Convention.  We note that in this case the communicant does not appear to have applied for a Protective Costs Order – the communicant did not, therefore, avail itself of all the available options to limit the costs for which it would be liable. 

However, the NI Administration is preparing changes to the court rules which apply in Northern Ireland to provide greater transparency, clarity and consistency in the current law and provide certainty to parties about the costs of their claims. This will involve making secondary legislation in the form of court rules, to be made by the Court of Judicature Rules Committee and the new rules are expected to come into operation by the end of this year. 
We hope that these comments assist the committee in the finalisation of their findings.
