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<007 No.

INTHE INGH COURT OF JUSTICE IN NORTHERN IREILLAND
QUEEN'S BENCH DIVISION (JuDICIAL REVIEWY))

INTHE MATTER OF AN APPLICATION BY KINNEGAR RESIDENTS ACTION
GROLP PARK ROAD AND DISTRICT R LSIDENTS ASSOCIATION, OLD
STRANMILLIS R ESIDENTS ASSOCIATION, BELFAST HOLYLAND
REGENERATION ASSOCIATION AND CULTRA RESIDENTS
4 ‘ QNTOR LEAVE TO APPLY FOR JUDICIAL REVIEW

ROF A RECOMMENDATION AND REPORT BY W 11

~eng bl $truct {Chairman), C SWAN OBE MA(Cantab) MPhil

v, BE AS MEMBERS OF THE EXAMI.'\‘AT]O_\‘ INPUBLIC

, RESPECT OF ISSUES RELATING TOTHE BELFAST CITY
AIRPORT PLANNING AGREEMENT 1997

. HERBERT LOWRY McCRACKEN, of Johnson House, 50.34 Wellington Place,
Belfast, make oath and sav as follieg:

1. Fama former partner in Johnsons and have carriage of the above entitled
proceedings on behalf of the applicants and 1 am Jdulv authorised by each
of the applicants and by Johnsens to make this affidavit on behalf of the
applicants.

1

I refer 1o an indeacd and Paginated bundle of the documents and
conespondence referred to in this Affidavit which is exhibited hereto
and upon which “H.L\IcC1” | have signed My name at the time of
swearing,.

3. Trefer t6 the report of the Examination in Public Pancl (“The Eip Panel™)
which, although dated the 31+ August 2006, was published by the
Department of the Environment Planning Service (“the Department”y on
the 12" December 2006 which is to be found at pages 1-125 of the
Exhibited bundle “H.L NcCy”

4. The EiP Pane} reported following Preliminary Mectings in March and
May 2006 and a substantive hearing on the 14t and 15m June 2006, All
the applicants attended and made representations during the varicus
hearings in public.
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The terms of reference for the Panel were set by the Department and, in
SURMAry, swere to conduet an independent Examination in Public of the
hev issues relating 1o the esisting Belfast ity Airpor ("BCA") Planning
Agreement 1997 ("The 1947 Agreement”) which is sebout at Appendix
Aof the Eip Report (see Pages 100 and 195- 208 (f the Exhibited bundle
“HLMeCT?). Rev features of the jay7 Planning Agreement include a
restricion on the numbey of seats for sale from BCA, a restriction on
flights afier S30pm and before 6.30am and 4 restriction on air traffje
movements per annum.  There has been a porceived widespread breach
of the 930pm curfew, Further it has been shown that BCA has been in
breach of the seats for sale Timit which prevents BCA from offering for
sele more than 15 million seats Per annum from the Alrport, The
Review of the juoy Agreement followed on from the publication of a
Government White Paper entitled = T Future of A Transport™ which
had called for “ype Northern Ireland anthontics 1o revicip the form of
Plinning Agreement o Beifast Crty Aport af o requesied”. A request for
such a review was subsequentiv made by BCA on the Ts" January 2004
refer to the terms of reference of the Eip Pancl which are included in the
EiPPancl Repont at Appendiy B,

s fair to say that the applicants have been concerned for sSOme time
that BCA have not Preperly complicd with the ferms of the jour
Manning Agreement. Ag the Mrport ferminal has now been completely
replaced with substantiallv increased capacity for passenger rumbers,
the applicants have been in constant correspondence with both the
Department and the Department for Regional Development  about
development at the airport. The applicants were extremely concerned

that the Minister had decided against a public Inquiry and in favour of -

an Examination-iiv Publie Consideration was given in March 2006 1o a
challenge 1o the Minster's decision 16 hold an EiP but, on the advice of
counscl, it was agreed that the EiP should he allowed 1o complete jts
deliberations and make its recommendations before the overall position
could be assessed, Al of the applicants made written submissions to the
EiP Panel. Additionally, 1 refer to memoranda and Jetters delivered ta the
EiP Panel by Cultra Residents - Association and  Kinnegar Residents
Action Group entitled:
a. Summary of Matters which will be rajsed by the Cultra
Residents Associaton at the EiP Pancl dated 9 Nlarch 2006,
b, Comments by the Cultra Residents Association after the first
prefiminary meeting of the EiP on o March 2000
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C. Letter from Kinnegar Residents Action Group 10 the Planning
Sservice dated 2 November 2003,

d. Letter from Roger Watts 10 the Planning Service dated 16
January 2006,

Each memorandum made it clear that whie the Cultra Residents
Association would assist the EiP Panel in its deliberations the Cultra
Association did not consider the convening of the Eip Pancel to be an
appropriate mweans of determining the wayv forward on development at
BCA. At all timos the Cultra Association was of the view that there was 2
legal necessity for a Planning application to deal with the

intensification of use at Belfast City Alrport. Further, they considered
that there was a clear need for a pubdlic inquiry, so that all the detailed
issues involved would receive proper public consultation and duebate,
The letters from Kinnegar Residents Group and Roger Watts are strongly
in favour of a public inguire. I refor to the <aid memaoranda and Jetters
which are 10 be foundg At pages 126-139 of the Exhibited bundie
“HLMcC17,

It came as a major shock 1o the applicants to discover for the first time on
the 24m May 2006, following receipt of the written submission of AP
Architects, that BCA had made a formal application in NMarch 2003 under
Article 41 of the Flanning (Northern Ircland) Order 1997 (“The Planning
Order”) to the Department for a ruling that the increase in the seats for
sale limit from 15 million 10 25 mijllion did  not  constitute
“development” for the purposes of The Planning Order. 1 believe it is
significant “that neitlici” the Application nor the Determination of the
Department dated 3o June 2003 were placed in the Ejp library until the
existence of the Determination Was uncovered. The Applicants had no
prier knowledge of this application for an Article 41 determination. In
fact the Department in correspondence of the 14t Narch 2003 and 13
May 2003 (in response to letters from Johnsons Solicitors dated 14t
February 2003 and 7 April 2003) had stated that “To date no formal
approach has been made 1o the Flanning Service secking lo change operations ap
the Airport” | refer to copies of the said correspandence which are to be
found at pages 140-148 of the Exhibited bundle “"H.L.Mc.C17,
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Theapplicants were also unaware that the Department had determined on
the 30 June 2003 that such intensification of use did not, in fact, cemstitule
“development”. 11 is not known whether this decision was reached on the
basis of legal advice but ) am advised by senior counsel and  believe
that the argument that development is confined merely 1o a change in
buildings and not 10 intensification of  use g contrary to established case
law. Further, such  a determination  flies i the face of (he
Department's previous view, Forinstance ina lotter of the 12 June juus
to Peter Robinson NP, G.F. \'\'m'll'lingtpn, the Divisional Planning
Officer stated:

“The Department was relying on legal precedent that, i cerfamn
circumstances, r'nh‘nsrﬁm!inu of authorised operafions can gmend
o o materinl :'Imngv of nse for arhich p!mmmg pernnssion s
required”

Frefer 1o a copy of the said fetter which is to be found at pages 740.132
of the Exhibited bundle "HLMcCI". I seems yuite bizarre that the
Department would not regard aninerease of 1 million passengers (66"
to the 2.5 million queted in the Determination at an airport site within
a cih as constituting a materia) development within the rubric of
existing case law,

As pointed out to the Department on the one October 2006 by Roeser Watts
on behalf of the Kinnegar Residents Association:-

“The effect of the Article 41 declaration was fo remove ny. oL
------ possibiity” thint Belfast City Afrport would have 10 make o new

planning application when the continiung intensification of 1s
operations brought 1t over the existing 1.5 mnlhon scats Jor sale
limit. As that limit is contained in the 7997 Planning Agrecnient,
s removal would be primarily a matter of negotintion between it
and the Airport. Accordingly, this mmtensification of usc js ot
subject 1o normal planning  processes, ineluding any  possible
scrutiny by a local pulilic cnquiry wunder Article 31,7

I refer to a copy of the said lotter which is to be found at pages 153-157 of
the Exhibited bundie “H.LMcC1”.
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In fesponse 1o Mr Watts's correspondence, Ny C | Baird of I’!nnning
Serviee pointed out that there was no requirement under the legislation 1o
advertise, neighbour notify or consult with local Councils or mterested
third parties and further, that in undertaking the assessment under
Article 11 the Department would first consider the proposal against the
definifon of development as assigned 10 it under Article 1) of the
Flanmning Order, It s also, 1 believe, significant that Mr Baird gives an
absolute assurance that the Statement by Minister Angela Smith setting up

the EiP in October 2005 was not in any way linked to the Articie 471

Determination nor was the Minister aware of the Determination. The
Deponent has heen waiting since 10th  November 2006 for  detailed
clarification on this pointwhich  scems extraordinary. In a Press Release
on the 19" November 2004 the Minister referred to the views of alf
parties being considered so that a decision could be taken on the need for
a Public Inquirv.  If the Minister had been aware of the Article 41
Determination and  the Previous  views  of  the Planning  Scrvice
{(outlined below at paragraph 14) then 1 believe that a proper Public
Inquiry - would not onlv have  been required  but been  Jeemed
incvitable, 1 refer to a Copy of Nr Baird's Jetter of the ]« November which
is tebe found at pages 1581604 of the Exhibited bundle "IH.L.N1c.C1".

Theeffect of the decision of the Department was to undermine the ufficacy
of the 1999 Manning Permission and the Environmental Im pact Statement
which accompanied it, and permit the BCA to engage in intensification oof
use with significant public and cnvironmental impact without planning
permission, public scrutiny or environmental Impact statement,

T8 Was,"in fact, the seats for sale provision which prompted the current

review of the 1997 Planning Agreement following the request by BCA in
January 2004, A decision was taken in October 2005 by the then Minister
for the Department, Lord Rooker, to have an Examination in Publjc
conducted by an independent panel rather than a Public Inquirv. | believe
in light of the correspondence from Mr Baijrd to My Watts that the Minister
may not have been informed Prior to the sctting up of the EiP Pancl that
BCA already had the comfort of the Department's view that proposed
intensification of use did not require planning permission as it did not
constitute “development”,
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The seats for sale limit has already been breached with seats for sale
totalling just over 1.5 million passengers i 2004 and 1.71 million
passengers in 2005, BCA were clearly aware that there was going to bea
breach of the 1.5 million requirement well before the actual breach
occurred and in view of the Department’s decision in June 2003, had the
reassurance that they did not need to apply for planning permission with
the consequent danger of a Public Inguiry.

Despite the Article 41 determination by the Department, it remains the
Department’s responsibility to enforce the 1997 Planning Agreement. 1 is
the applicants” contention that the Department have singularly failed to
do so and that the Article 41 determination combined with various
recommendations in the review now makes it a relatively simple eaercise
for the Department ta permit an increase in the  seats  for sale
restriction without a Public Inquiry, Manning  Permission  or a2 now
Environmental Impact Statement.

The Department did not ahways consider that such latitude should be

afforded to BCA. Paragroph 3.6.31 of the EiP Pancl Report states as
follows:-

"I secking fo estublish a sensible nunerieal level, we have storted
front the assinuption that tf the arport operatar had requested an
merease in seats for sale af the hme of the planning application for

the new passenger terminal in 1997 then it wonld probably have
been  capable of being negotiated thronugh _a  new FPlamung.- . - -

T T Agreemet. " Tlis wonld probably have nsed the previons method of

calenlation liviked to the estimated capacity of the new terminal and
anassumed occupancy faclor (sce para 5.6.2). In 1998, the
estimated ferminal capacity was 2 million passengers, as assumed in
the ES. Allowing for an occupancy factor of 60% woenld give 3.33
million seals for sale, or divided by two 1.67 million scats from ihe
mirport. This compares ieith the 1.7 million seals for sale that were
achually offered in 2005,
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le The assumption that if the BCA had requested an increase in seats for sale
at the time of (he planning application for a replacement passenger
termmal, it would probably have been capable of being negotiated
through a new Planning Apreement is based wpon an ontirely false
premise. From a perusal of some of the documentation | have obtained
through examination of the relevang Planning files it s quite clear that
planning permission would not have been granted (in the absence of a
NewW or re-opened  Public Inquiry)  without obtaining  from BCA
undertakings  that they would abide by the conditions of the 1997
Flanning Agreement, accompanying the 1929 Planning Application,
including the limit of L5 million scats for sale.  The Environmenta]
Impact Statement, accompanying the 1999 Planning Application, was alvo
based an the existence of the BCA undertaking and tested  onlv those
Scenarios possible inside the 1997 Agreement, | refer, in particular,
toamemo from W o Marrison, the then Divisional Planning Officer in
the Planning Department, to Rohin McMinnis dated 130 lune 1008 g
to aletter of the September 1999 from John Doran, BCA Director to v
O Morrison, which are to be found at Pages 165-168  of  (he Exhibited
bundie "ML AcCy” This correspondence was at that dage the
culmination of extensive correspondence within he Planning
Service, which makes it clear bevond peradventure  that planning
permission for the replacement terminal building would not have been
granted without the undertakings in relation to the seats for sale
requirement being honoured by BCA, The point is summarised pithily
by Mr Morrison in his memo:-

T dfechine condrol that we are dealing with herve, 1t is in play noiv and
CmMains so ecpen if the cxisting terminal s no lenger in use. |y
means, i fact, that it really docsu’t mntier what size of terminal is
built. That is hnsimi!y why ! have had na worrtes about the crirrend
application progressing to an appropal - given the assurance that
BCA were content 1o operate within the ferns of the extant
Agrecment.”

“The pownt for me in all tns is that. the Planiing-Agrecnrent i he =~~~ -

17. Interestingly the submission by My Morrison at the hearing of the Eip in
June 2006 reinforces his concern about the relaxabon of the scats for sale
requirement. | refer to a copy of the said submissjon which is to be found
at pages 169-174 of the Exhibited bundle “H.LNc.C17.
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18, The importance of the incorrect assumption made cannot e VU
ostimated. It provides the basis upon which the EiP Pang) came to a
conclusion that there should be an increase in the seats for sale
requirement to 2 million in paragraphs 5.6.36 and 7.1.11 of the [ip Pangl
Repont,

19. Itis matter of concern to the applicants that within a matter ¢of months of

the Article 11 determination John MeConnell, who had been acting Chicf

Exceutive of the Planning Service from November 2002 qo Julv 2003 was

appointed a Director of BCA on the 1+ March 2004, From My perusal of

- the refevant planning files it s apparent that NMr McConnell had a
- significant involvement with Planning matters in the Citv Alirport at or
about the time of the application by BCA pursuant to Article 41 of the

Flanning Order. 1 have outstanding letiers of the 27w July 2006 and the

10" November 2006 (with follow up Jetters Julv acknowledged by the

Planning Serviee) which are to be found at Fages 175190 of the Exhikised

bundie"H LN e C1.

20, I gather from information shven by the Planning Service that a new
Flanning Agreement is not Bkely to be in foree for some time. Given the
commercial and other pressures on BCA to accommodate increased
passenger levels, and the Previous attitude of sovernment who, in a press
release of 25 Qctober 2005 from Lord Rooker, stated that his officials
believe that passenger numbers are not an appropriate measure to controd
the operation of Belfast City Airport, it seems highlv likely that there will
be significant pressure for an increase in the seats for sale permitted in
. any revised Pla@jn r A _gg'ge_n)gn_tl___Bzcﬂ,_app}icanLq, however, bolieve that----- -—-

- insofar as the Departiment rely upon the recommendations contained in
the EiP Panc] Report, thev are doing so on the basis of an assumption
which is entirely incorrect. Further it is the applicants belief that the Eip
would not have been set up by the Minister had the Minister known that
an article 41 determination had been made in June 2003 or indeed had
the Mlinister been advised of the implicaion of making such a
determination.
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Famaware of (he regquirement to act Prompilyin relation to any possible
public law challenge. 1 have sought for some time 10 obtain ANSWers to the
questions which arise out of the unpublicised Article 47 determination by

the Department. | wrote 1o th
aut a list of questions. ] recei

¢ Department on the 27 July 2006 sutting

‘ed a response from the Department on the

18" August 2006 stating, in terms, that it would be inappropriate to enter
into correspondence on the matter raised before the publication of the Fip
Pancl Report. 1 wrote again on the 10" November 2006 and on the 2ot
February 2007 g despite receiving acknowledgements and an assurance
that the matters raised would be investigated no substantive response has

cver been forthcoming from th

¢ Department on the issuces raised. | refer fo

the said correspondence which can e found at pages 175.794 of the
Exhibited bundle "HLNeC17

Senior Coumne) was consulied

1 Nevember 2006, N action was laken at

that stage as the Ejp Pancl Report had stll not been published and I was
decided that any action should await publication of the EiP Panc] Report.
The Report was duly published on the 12 December 2006 shorthe prior to

the Christmas break. Senjor
rublication of the Report. | w

Counsel was asked 1o advise following

‘as in Australia unti] the np« January 2007

and advices from Senjoy Counsel were received on the 23n fanuary 2007,

Certain matters required cla
Various representatives of the

rificaion  and following a meeting with
Residents Assaciations on the 5% Februany

2007 further advice was received from Senpjor Counsel on the T2th

February 2007 1t was noted at

this stage that no responses had ever been

forthcoming from the Department arisin §-eutof myv- Jetterof the 25 v

2006 A" further meetin g of

various representatives of the Residents

Associations was held on the =" March 2007 and authority was given on

the 4" March 2007 to injtiate ju

dicial review proceedin 5.

I believe that the combination of the recommendation made in the Eip
Panel Report and the decision pursuant to Article 41 of the Planning

(Northern Ircland) Order 1907 by the Department has essentially
allowed a material change to the Planning Permission given in 1999
and made it a relatively simple matter foy the Department to change
the seats for sale limit without the need for a planning application, new

Environmental Im pact Stateme

ntor public inquiry.,
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Save as hervinbefore stated depose 1o the foregoing from facts within my own
knowledge.

SWORNat 34 Upr Quem 1 A
M
this (]0 dav of /ﬂm . 2007

before me a Solicitor of the Supreme

. }., -, '
Court of Tudicature in Naorthern Ireland I . ""l”,—} / 7 — T '1-"{\'}-.-.
L\L"&- ARAE /
/(4 ~ /(\

/
SOG("i!or
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This affidavit is filed by Nessrs Johnsons, Johnson House, 30-36 Wellington
Place, Belfast, solicitors for the Applicants,



