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Mr Jeremy Wates

Secretary,

Convention on Access to Information, Public Participation and Access to Justice in

Environmental Matters,

Environment, Housing and Land Management Division,

Bureau 332,

Palais des Nations, 

CH-1211 Geneva 10

Switzerland

20th January 2010

Dear Jeremy,

Re:  Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with provisions of the Convention in connection with Communications ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33
Publication of Reports by Lord Justice Jackson (January 2010) and the Rt. Hon Lord Gill (September 2009)
1.  Review of Civil Litigation Costs – Final Report

We write to inform the Compliance Committee that Lord Justice Jackson has now concluded his year-long review of Civil Litigation Costs and published his final Report on 14th January 2010.  We attach of the copy of the Report for the Committee’s consideration (available at: http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf).

Chapter 30 concerns Judicial Review, however, please note that the provisions of this chapter should be read in conjunction with chapter 19 - as the Report recommends that all cases concerning JR, personal injury and clinical negligence should be subject to qualified one way costs shifting.

Chapter 30 makes specific reference to the Aarhus Convention (including Article 9(4) and the requirement for contracting Parties to provide injunctive relief (as appropriate) and be fair, equitable, timely and not prohibitively expensive).  The Report also refers (inter alia) to: (1) CAJE’s ongoing complaint against the UK in respect of the prohibitive costs of environmental litigation; (2) outstanding complaints against the UK currently being examined by the Compliance Committee; and (3) CAJE’s meeting with His Lordship on 23rd July 2009.

On the basis of the submissions received (and other factors set out in chapters 35 and 36) Lord Justice Jackson concludes that “qualified” one way fee-shifting is the “right way forward”. The Report cites six principal reasons for this conclusion, the first of which is that it is “the simplest and most obvious way to comply with the UK’s obligations under the Aarhus Convention”.  
In this respect, we note the explicit recognition that the UK is currently not in compliance with the provisions of Article 9(4) of the Convention, in that “it is not in the public interest that potential claimants should be deterred from bringing properly arguable judicial review proceedings by the very considerable financial risks involved” (paragraph 4.1 (iv)).

Paragraph 4.1 also concludes that it is undesirable, for reasons stated by the Court of Appeal, to have different costs rules for environmental judicial review and other judicial review cases (sub-section ii) and that the existing PCO regime does not protect claimants from excessive costs liability because it fails to provide certainty, is expensive and can come into play too late in the procedure (sub-section vi).

The Report recommends that the proposed rule set out in chapter 19 should be adapted so as to include judicial review cases, as follows:

“Costs ordered against the claimant in any claim for personal injuries, clinical negligence or judicial review shall not exceed the amount (if any) which is a reasonable one for him to pay having regard to all the circumstances including: (a) the financial resources of all the parties to the proceedings, and (b) their conduct in connection with the dispute to which the proceedings relate.”

CAJE welcomes the explicit recognition that action is needed to ensure the UK complies with its obligations under the Aarhus Convention and considers that the Report represents a potentially important step towards improving access to environmental justice.  However, the Report leaves some significant unanswered questions about the manner in which one way costs shifting might operate and who it is intended to apply to.  
For example, the Report states that only some categories of claimants merit protection against liability for adverse costs.  Paragraph 4.2 (page 311) asks the question (but provides no answer) whether one way costs shifting should be restricted to claimants who are human rather than corporate.  Paragraph 4.4 (page 311) states “wealthy claimants or commercial claimants will inevitably, and quite rightly, be exposed to the full rigour of two way costs shifting”.   Similarly, paragraph 4.8 (page 312) states that “commercial and similar claimants will automatically be exposed to the full risk of adverse costs, as they are now”.  This clearly raises important questions in relation to NGOs, which may exist as a charity and/or a limited company, but which do currently find the costs of litigation prohibitively expensive.  

We are also concerned that Lord Justice Jackson’s recommendations could be implemented in such a way that (either by intention or interpretation) qualified one way costs shifting is reduced to an affordability test.  Such an approach could arise from one narrow reading of elements of the Report (see, e.g. paragraph 4.8, which states that “for persons of modest means, the effect will be precisely the same whether they are legally aided or not. Other claimants will face potential liability for adverse costs, proportionate to their means”).  
Having said that, we are comforted by the reference to costs orders being the “exception rather than the rule” (paragraph 4.8, page 190).  Indeed, the Report appears to envisage only three situations in which a costs order would be appropriate: (a) where the claimant has behaved unreasonably (e.g. bringing a frivolous or fraudulent claim); (b) where the defendant is neither insured nor a large organisation which is self-insured; or (c) where the claimant is conspicuously wealthy.  However, even here it is clear that considerable further clarity is required to ensure that environmental NGOs are able to access environmental justice – as some such groups may be relatively cash-poor.

Our final concern in relation to the Jackson recommendations is that they still leave open the possibility of a system being developed in which there is no advance certainty.  That is because the system set out appears to work on the basis of an assessment of costs at the end of the case.  Without certainty (in advance) access to justice could not be secured.

We consider that the Report sets out a potentially positive way forward and that the proposals are capable of being implemented in such a way as to secure compliance with the Aarhus Convention.  However, they are, at present, insufficiently precise for us to welcome them unambiguously.  We are therefore calling on the Government urgently to initiate a transparent process by which the proposals are considered and taken forward in such a way as to secure compliance with the Convention.

2.  Report of the Scottish Civil Courts Review

We also refer the Compliance Committee to the Report of the Scottish Civil Courts Review, which was published by the Lord Justice Clerk, the Rt. Hon Lord Gill on 30th September 2009.  Whilst CAJE is not in a position to make any observations about the findings of this review (our remit is limited to England and Wales), we simply note that it may be relevant to the Committee in the context of UK compliance. 

Chapter 12 of Volume 2 covers judicial review and public interest litigation and can be accessed here:

 

http://www.scotcourts.gov.uk/civilcourtsreview/theReport/Vol2Chap10_15.pdf
 

The early part of this chapter makes some interesting comments in relation to standing (in the context of the Convention) but we would refer the Compliance Committee, in particular, to paragraph 59 onwards (page 37), which discusses costs in public interest litigation and the development of the PCO regime in England and Wales.  

The Report discusses costs in the context of the Aarhus Convention in paragraph 67 onwards.  In our view, paragraph 71 is especially helpful, in recognising the value of an express rule in providing certainty – for both potential litigants and the proper implementation of the Aarhus Convention:

“71. One advantage of having an express power is that draft rules in an area which is controversial and which involves a careful balancing of the interests of claimants and public bodies could be put out for consultation so that a range of views from interested parties, not just the arguments advanced in any particular litigation, could inform the formulation of the principles to be applied. Another advantage is that prospective litigants are aware that it is open to them to apply for such an order and of the criteria that will have to be satisfied if an order is to be made in their favour. The status quo leaves room for doubt and may not be sufficient to fulfil the United Kingdom’s obligations under the Aarhus Convention.”

In paragraph 73, the Report recommends that "an express power should be conferred upon the courts in this jurisidiction to make special orders in relation to expenses in cases raising significant issues of public interest".  Paragraph 74 (onwards) then discusses the factors to be taken into account by the Courts in exercising their discretion, concluding that the following wording could be adapted for use in Scotland:
 

“If the court or tribunal is satisfied that there are grounds for it to make a public interest costs order, it may make such orders as to costs as it considers appropriate having regard to:

 

( 
the resources of the parties

( 
the likely cost of the proceedings to each party

( 
the ability of each party to present his or her case properly or to negotiate a fair settlement

( 
the extent of any private or commercial interest each party may have in the litigation.

 

The orders the court or tribunal may make include an order that:

( 
costs follow the event [i.e. expenses follow success]

( 
each party shall bear his or her own costs

( 
the party applying for the public interest costs order, regardless of the outcome of the proceedings, shall:

- not be liable for the other party’s costs

- only be liable to pay a specified proportion of the other party’s costs
- be able to recover all or part of his or her own costs from the other           party

( 
another person, group, body or fund, in relation to which the court or tribunal has power to make a costs order, is to pay all or part of the costs of one or more of the parties.

Concluding remarks

In considering the Reports published by both Lord Justice Jackson and the Rt. Hon Lord Gill, CAJE welcomes recognition that:

(1) any changes to the rules must be based on securing compliance with the Aarhus Convention.  At present it is not clear that the proposed reforms would do so; and

(2) action is needed to improve access to justice for both individuals and NGOs in the UK.

However, CAJE is concerned that:

(3) neither Reports recommend express reference to the Aarhus Convention in a re-formulated costs rule as we believe that this is necessary to provide a requisite level of certainty to individuals and NGOs alike;

(4) the Jackson Report fails to clarify what it means by qualified one way costs shifting, which (if implemented) may lead to continued confusion and satellite litigation.

Accordingly, we would urge the Compliance Committee to support the findings of both of these reports in: (1) finding that the UK is not in compliance with Article 9(4) of the Aarhus Convention in respect of prohibitive costs; and (2) recommending the formulation of costs rules that (with very limited exception) set out a system of one way costs shifting in relation to both individuals and NGOs and which is explicitly drafted so as to secure compliance with the Aarhus Convention.

Please do not hesitate to contact us if you have any further queries.

Yours sincerely,
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Carol Hatton





Solicitor






WWF-UK 
(on behalf of CAJE)
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