Version as modified on 9.10.2008 at the request of the communicant

RESPONSE OF THE COMMUNICANT
L’ASSOCIATION DE DEFENSE ET DE PROTECTION DU LITTORAL DU GOLFE DE FOS-SUR-MER,

LE COLLECTIF CITOYEN SANTE ENVIRONNEMENT DE PORT-SAINT-LOUIS-DU-RHONE &

LA FEDERATION D4ACTION REGIONALE POUR L’ENVIRONNEMENT (FARE Sud)

TO THE REQUESTS FOR CLARIFICATION RELATING TO CERTAIN QUESTIONS RAISED BY THE COMMUNICATION CONTAINED IN THE LETTER OF 17 APRIL 2008

(ACCC/C/2007/22)

1. What is the legal relationship between the different decisions made for the waste management plant? Is the decision made by Marseilles Provence Metropole Urban Community (CUMPM) on 20 December 2003 binding in all respects for the subsequent decision-making concerning the waste management plant, or could it somehow be altered by later decisions, in which public participation took place? For instance, after 20 December 2003, was the location of the plant in any respect reconsidered in the procedure to the decisions made on 13 May 2005 or 12 January 2006?
Resolution of 20 December 2003

The resolution of 20 December 2003 was that in which CUMPM determined that the waste management plant project should consist of two incinerators with a total annual capacity of 300,000 tonnes, together with a sorting-methanization centre with an additional annual capacity of 150,000 tonnes, and that the facility should be located at Fos-sur-Mer on the Mediterranean.
In fact, the resolution incorporated several decisions.
First of all, it defined the method of disposal of the waste produced in the CUMPM area and formally adopted a mode of organization of the public service concerned. 

In the particular case in question, in establishing the mode of organization of the public household waste disposal service, it was decided to delegate the construction and operation of the waste management plant to a private company. 

Finally, it launched the consultation procedure with a view to selecting a bidder.

The notice of invitation to tender and specifications had to correspond to the terms of the resolution. Consequently, the bids had necessarily to relate to the construction of a waste management plant as defined by the resolution of 20 December 2003 (Exhibits Nos. 53 and 54). An alternative bid would not have been in conformity with the tender procedure and the CUMPM would have had to have rejected it in order to ensure equality of treatment of the bidders.
Thus, the resolution of 20 December 2003 established the method of processing the household waste and the location of the plant. To reconsider these choices, it would have been necessary to rescind the resolution by adopting a new one and terminate the tender procedure.

The resolution of 13 May 2005

The resolution of 13 May 2005 is that which closed the tender procedure launched on 20 December 2003 to select a bidder whose bid reflected the choices made in the resolution of 20 December 2003.

The company thus designated had the right to sign a contract corresponding to its bid. This contract was approved by the resolution of 13 May 2005. The bid corresponded to the requirements laid down by the CUMPM, i.e., to build a waste management centre at Fos-sur-Mer with the characteristics defined by the resolution of 20 December 2003.

The CUMPM can no longer go back on this right and any breach on its part could be annulled by the administrative courts and could entitle the company to very  substantial damages based on loss of earnings  and costs, including investments, and any penalties for which the contract provides. As an indication, the cost of building the plant alone is estimated at 260 million euros, not to mention its operation for the purpose of processing over 450,000 tonnes of waste a year.

Consequently, the resolution of 13 May 2005 imposed a firm and definitive legal and financial obligation on the CUMPM vis-à-vis the company to implement the project defined in the resolution of 20 December 2003. Reciprocally, the company entered into a commitment to build and operate the waste management centre. Accordingly, the application for authorization it submitted to the Prefect had to be in conformity with the provisions of the contract.
The prefectorial order of 12 January 2006

The purpose of this order was to authorize the operation of the installations built under the contract concluded between the CUMPM and the company in application of the resolution of 13 May 2005.

These installations corresponded to those described in the contract, the signing of which was approved by the resolution of 13 May 2005. It was the company that filed the authorization application for the plant, which satisfied the criteria defined by the resolution of 20 December 2003. Under the contract with the CUMPM, the company did not have the right to build a plant other than that described in its bid, which became the contract signed after the resolution of 13 May 2005.
The authorization issued by the Prefect related only to the conditions of operation of the plant, which falls within the scope of the regulations on installations classified for environmental protection purposes. The Prefect was prohibited from ruling on the advisability of the project or its interest or on any possibility there may have been of designing another project.

The Prefect’s powers are confined to authorizing  and supervising the operation of the plant described by the applicant by establishing the rules for rejection and to organizing its activities from the environmental standpoint.

In no circumstances may he question the usefulness of the project or the choices made by the applicant. 

If the Prefect were to do so, his decision would be illegal and could be set aside by the administrative courts (Exhibit No. 55).

The authorization procedure reflects these limitations, in particular as regards a public inquiry.

Under the relevant French case-law, the reasons for choosing a project and its advisability cannot be questioned. 

This doctrine was scrupulously respected by the Administrative Court of Marseilles in the case of the prefectorial order authorizing the operation of the installation:

“Concerning the environmental justification of the project
Whereas, no other solution being envisaged, the dossier did not have to indicate, in particular from the standpoint of environmental concerns, the reasons for adopting the project submitted, and whereas the provisions of article 3-4-c of the decree of 21 September 1977 under the terms of which the petitioner must indicate ‘the reasons why, in particular from the standpoint of environmental concerns, among the solutions envisaged the project submitted was adopted’  were not infringed” (Exhibit No. 37)

Similarly, no alternative project submitted by third parties may be examined (Exhibit No. 56). In other words, during the public inquiry that was held, the public was not able:

· either to question the advisability of the project;
· or to call upon the company to justify its various choices concerning the characteristics of the project (incineration, location, etc.);
· or to submit an alternative project.
This is why, ultimately, the public inquiry procedure should be regarded as one for informing the public and in no circumstances as a public participation procedure.

Thus, there was no public participation, within the meaning of the Aarhus Convention, during the decision-making relating to the Fos-sur-Mer incinerator.
In short, the principle of incineration and the location of the project at Fos-sur-Mer were decreed unilaterally by the CUMPM, without any form of public participation, on 20 December 2003.

Subsequently, at the end of a tender procedure begun in December 2003
, the CUMPM entrusted the construction and operation of the waste management plant to the company EVERE, under the agreement approved by the resolution of 13 May 2005.

Prior to these two resolutions, the effect of which was to place the CUMPM under a legally binding obligation to the company for the construction of the plant in question, no arrangements were made to inform the public, still less to enable it to participate.

Finally, under the procedure for the prefectorial authorization of the operation of the plant, the public inquiry presented the project to the public, without the latter being able to discuss the public interest, the choice made with regard to the method of disposal adopted, the scale of the operation or the site selected. 
It should, once again, be pointed out that this consultation of the public was organized at a time when it was no longer possible to make changes in the project. 
On the one hand, the CUMPM was legally bound to the companies entrusted with building and operating the household waste management plant, since the resolution of 13 May 2005 conferred on those companies the right and the obligation to build and operate the plant. After that there was no longer any possibility of changing the processes because of the overriding rules of the law on government procurement and public works concessions.

On the other hand, French regulations and case-law do not allow for any questioning of the advisability of the project or the choices made by the developer in the course of a public inquiry held prior to the authorization of an installation classified for environmental protection purposes (articles L.511-1 et seq. of the Environment Code).  
2. Waste management plants such as the one in Fos-sur-Mer are covered by European Community legislation requiring environmental impact assessments, including public participation. How did applicable EC legislation affect the preparation for the decisions concerning the plant, if it did?
On 25 June 1998, the European Community signed the Aarhus Convention. On 17 February 2005, it ratified the Convention.
Between these two dates, the Community legislation was amended to conform with the provisions of the Convention. 

Thus, on 26 May 2003, the European Parliament and the Council adopted Directive 2003/35/EC providing for public participation in the drawing up of certain plans and programmes relating to the environment and amending the public participation and access to justice provisions of Directives 85/337/EEC and 96/61/EEC (Exhibit No. 57).
In accordance with article 6 of Directive 2003/35/EC, the Member States had until 25 June 2005, at the latest, to put the legislative, regulatory and administrative provisions necessary to conform with that directive into effect. 
At the time of the CUMPM resolution of 20 December 2003, the French Republic had not yet adopted any transposition measure. This was also the case on 1 December 2004, the date of the decision rejecting the organization of a public debate. On 13 May 2005, the date of the resolution binding the CUMPM to the company for the purpose of implementing the project defined on 20 December 2003, France had still not adopted any transposition measure. 
Consequently, the Community public participation legislation was not applied during the decision-making process relating to the Fos-sur-Mer incinerator. 

Moreover, the national implementation measures since taken by France do not transpose all of the provisions of Directive 2003/35/EC.
This applies, in particular, to the provisions requiring public participation to be organized as early as possible, which are completely ignored in French law. 

Thus, Community law has had no effect on the CUMPM project.

3. What, in your view, is the expected time line for the cases pending in the national courts, in particular the one concerning the decision of 20 December 2003?

At present, there are three cases before the national administrative courts.

1 – The first concerns the two CUMPM decisions of 20 December 2003 (Exhibits Nos. 4 and 5).
Since the Committee’s first examination of the Communication, the Administrative Court of Appeal of Marseilles has at last delivered its judgment (Exhibit No. 58, see point 7). Two years and seven months have passed since this appeal was lodged, on 14 September 2005
Between the judgment at first instance (Exhibit No. 8) and this decision (Exhibit No. 58), the case will, so far, have lasted 3 years, 7 months and 18 days.
If the forthcoming appeal to the Conseil d’Etat is also taken into account, the case could last at least another 1 to 3 years.
2 – The second proceeding concerns the prefectorial order of 12 July 2006 authorizing EVERE to operate an incinerator at Fos-sur-Mer (Exhibit No. 23). The Administrative Court dismissed the objection to this order 1 year and 7 months after it was filed (Exhibit No. 37). 
An appeal was lodged on 11 January 2008. No submission in defence has yet been received.
If the case relating to the decisions of 20 December 2003 is any guide, it could take, at the very least, two years for a judgment to be delivered. 
It should be noted that the application for an interim measure was rejected by the Conseil d’Etat, which considered that there was no need for urgency insofar as the plant was not about to enter into operation (Exhibit No. 42 of the Communication). In other words, there is no interim relief available for suspending the project until the investment is complete (cost 260 million €). At the same time, this level of investment makes it questionable whether an application for an interim suspension order could be effective once the plant has been built.
3 – Finally, the third case concerns the building permit issued to EVERE to build the incinerator (Exhibit No. 38).
A judgment was delivered by the Administrative Court on 29 June 2007, i.e., 1 year, 1 month and 10 days after the filing of an objection to the building permit granted to EVERE (Exhibit No. 44).  An appeal against this decision has been before the Administrative Court of Appeal of Marseilles since 29 August 2007.

No submission in defence has yet been received.

For the same reasons as previously described, the Court can be expected to take, at the very least, two years to rule.
However this may be, it seems practically certain that the various decisions in these three cases will not be taken until the incinerator has been built and is already in operation. 

4. Did the Communicant make any report to the European Commission in order to initiate an infringement procedure before the European Court of Justice?

The Communicant did not make any application to the European Commission since a complaint, in the preparatory inquiry stage, had already been filed by SAN Ouest Provence, on 28 April 2006, for failure by France to comply with the provisions of Community law in connection with the construction of the incinerator.

It should be noted that in its reply to SAN Ouest Provence, the European Commission considered that, at this stage, the evidence provided did not suffice to establish a prima facie case of an infringement of the Community law on public participation:
“As regards public participation, you cite the provisions of the Aarhus Convention and Directive 85/337/EEC. However, despite the fact that you mention problems relating to the quality of the public debate, a public inquiry was held from 19 September 2005 to 3 November 2005, an inquiry which involved the communes of Fos-sur-Mer, Port Saint Louis du Rhône and Saint-Martin-de Crau. At this stage, the Commission considers that the evidence provided does not suffice to establish a prima facie case of an infringement of the Community law on public participation” (Exhibit No. 59: letter from the European Commission, dated 8 April 2008).
It should be pointed out, however, that the European Commission did not take into account the extremely restrictive nature of the public inquiry held, as compared with the public participation requirements of the Aarhus Convention (cf. 1 above and 6 below).
5. Please clarify the alleged violation of article 9, paragraph 5. 

Article 9, paragraph 5 of the Aarhus Convention reads as follows:
“In order to further the effectiveness of the provisions of this article, each Party shall ensure that information is provided to the public on access to administrative and judicial review procedures, and shall consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice”. 

First of all, it should be noted that the Communicant argues that this article has been violated only insofar as it stipulates that “each Party shall ensure that information is provided to the public on access to administrative and judicial review procedures”.

The second part of article 9, paragraph 5, i.e., “consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice” is not relevant to their argument. 
Furthermore, the violation of article 9, paragraph 5 of the Aarhus Convention is only secondary to that of article 9, paragraph 2 and article 6.

Finally, this violation exists only to the extent that it is consequent upon the failure to inform and to provide for the participation, under reasonable conditions, of part of the public concerned by the project, namely (cf. point III.5.2.4 of the Communication):
· the inhabitants of the CUMPM area;

· the inhabitants of the communes bordering on Fos-sur-Mer and Port-Saint-Louis-du-Rhône;
· the inhabitants of the areas affected by the plant’s emissions, which cannot be confined to the three communes (Fos-sur-Mer, Port-Saint-Louis-du-Rhône and Saint Martin de Crau) involved in the public inquiry. 

It is article 1.7 of the prefectorial order of 12 January 2006 authorizing EVERE to operate an incinerator at Fos-sur-Mer which allows for it to be brought before the administrative court by third parties within one year of the completion of the formalities of notification of the statement of commencement of operations communicated to the Prefect by the operator (Exhibit No. 60).  
Under French law, a classified installation authorization, such as that for the Fos-sur-Mer incinerator, is notified, pursuant to article R.512-39 of the French Environment Code (Exhibit No. 61), as follows:

“I. – For the purpose of informing third parties: 

1° A copy of the authorization order or the rejection order and, where appropriate, any supplementary orders shall be filed at the town hall or, in Paris, at the police station and may be consulted there; 

2° An extract from these orders, listing in particular the grounds and main considerations on which the decision is based and the regulations to which the installation is subject, shall be displayed in the town hall and, in Paris, at the police station within whose jurisdiction the installation lies, for a period of at least one month. A record of the accomplishment of these formalities shall be drawn up by the Mayor and, in Paris, by the superintendant of police; 

3° The same extract shall be permanently and visibly displayed in the installation by the beneficiary of the authorization; 

4° A copy of the order shall be forwarded to each municipal, general or regional council consulted, as well as to the authorities mentioned in article R. 512-22; 

5° A notice shall be placed by the Prefect, at the operator’s expense, in two local or regional newspapers circulated throughout the department or all the departments concerned.” 

However, this latter means of notification, through a notice placed in the press, cannot be regarded as sufficient: 

In fact, the regulations do not make it obligatory to mention the possible remedies or times for entering an appeal (as confirmed by a circular of 3 January 1979) (Exhibit No. 62); in this particular case, the notice did not contain any such information (Exhibit No. 63).
This resulted in a violation of article 9, paragraph 5, of the Convention. 
The violation of paragraph 5 of article 9 of the Aarhus Convention is also apparent from the judgment just delivered by the Administrative Court of Appeal of Marseilles, on 13 May 2008 (see point 7).

6. Please clarify the role of the Commission d’enquête in the decision-making and its legal impact for the decision-making in environmental matters. Please also explain if the Commission d’enquête is considered a means to implement the Aarhus Convention.

This question, which was put to the State, calls for the following observations:

In France, there are several categories of public inquiry. 

The first is governed by articles L.123-1 et seq. of the Environment Code. This first type of public inquiry is important and applies to the projects listed in article R.123-1 of the Environment Code.
Apart from the fact that their scope is exhaustively defined, these public inquiries are sometimes adapted by special regulations.

This is the case with regard to the classified installations whose regulations apply to the CUMPM incinerator project.

As already pointed out, the relevant French regulations and precedents do not allow the advisability of the project or the choices of the developer to be questioned on the occasion of a public inquiry prior to the authorization of an installation classified for environmental protection purposes (articles L.511-1 et seq. of the Environment Code). The reasons for choosing a project, its advisability and the technical modalities cannot be questioned (Exhibit No. 55).  Moreover, the public may:

· neither request that the company justify its various choices with respect to the characteristics of the project (incineration, location, etc.)

· nor submit an alternative project.
This is why, in the last analysis, this type of public inquiry should be regarded as a procedure for informing the public and in no circumstances as a public participation procedure.

In any event, even with respect to the public inquiries most favourable to the rights of the public, French administrative case-law sharply limits the theoretical principles laid down by article L. 123-9 of the Environment Code, according to which “the chairman of the Commission d’enquête shall conduct the inquiry in such a way as to enable the public to familiarize itself completely with the project and to put forward its opinions, suggestions and counter-proposals” (Exhibit No. 64).
In fact, it is clear that the role of the Commission d’enquête is no more than residual or even marginal, and it produces very little in the way of public comments. 
The administrative judge clings to his settled case-law, according to which the Commission d’enquête is not required to respond to all the observations made by the public in the course of an inquiry (Exhibit No. 65).

This is why, in this particular case, the Commission’s remarks were not taken into consideration (see point III.5.2 of the Communication). 

Moreover, by the time the Commission d’enquête became involved the project was already sewn up (see point 1 above). 

In fact, in French law there are only two public consultation procedures that meet the public participation requirements of the Aarhus Convention:
1 - The public debate provided for in article L.121-1 of the Environment Code. However, the Conseil d’Etat has ruled that the CUMPM project does not fall within its scope since the criterion established by the Environment Code is a financial criterion different from the list annexed to the Aarhus Convention. According to this criterion, industrial projects are assessed in terms of the cost of the buildings and roadworks only, not in terms of the industrial plant itself. Accordingly, the public concerned was not entitled to a public debate (see Exhibit 19, judgment of the Conseil d’Etat of 28 December 2005, SAN Ouest Provence).

It should be noted that, in its communication to the Convention Secretariat of December 2007 France acknowledges that there is no procedure other than public debate. The French Government points out that when a project cannot form the subject of a public debate it is for each developer to organize a special procedure to be determined on a case-by-case basis (Exhibit No. 66, France’s report to the Commission Secretariat, December 2007).

It also acknowledges that the public inquiry procedure does not make it possible to ensure public participation within the meaning of the Convention.

This situation is inconsistent with France’s obligations under the Convention. 

2 - Concertation within the meaning of article L.300-2 of the Town Planning Code can make it possible to ensure public participation when the administration has defined conditions consistent with the requirements of the Convention. This procedure was found not to apply to the CUMPM project.
7. Observations on the decision of the Administrative Court of Appeal of Marseilles of 13 May 2008 and the judgment of the Administrative Court of Marseilles of 18 June 2008.

Finally, the Communicant would like to submit certain new observations: 

1- In an application registered on 14 September 2005, the Association FARE SUD and others requested the Administrative Court of Appeal of Marseilles to set aside the judgment of the Administrative Court of Marseilles of 12 July 2005 dismissing its request that the decisions of 20 December 2003 be set aside (cf. point  III.1. of the Communication, Exhibits Nos. 8 and 58).  
These were, on the one hand, the resolution concerning the choice of the project and the launching of the tender procedure (1.1) and, on the other, the decision to conclude a building lease (1.2.).

1.1. With regard to the decision establishing the principle of recourse to incineration, the scale of the plant, its location and the mode of implementation by means of a public service concession, the Court held that the resolution could not form the subject of legal proceedings since, for the Court, it was a question of a first step preparatory to a public service concession. Thus, the definition of the resolution as a preparatory measure ruled out any possibility of bringing an action.
In adopting this resolution the CUMPM had established a method of disposal and a site. It was bound by the resolution when it came to organizing the tender procedure since no alternative project could be proposed by the companies that responded to the invitation to tender.

Consequently, the public concerned by this decision had no effective remedy, which is inconsistent with article 9, paragraph 2 of the Convention. 

1.2. With regard to the decision authorizing the Chairman of the Urban Community to sign a building lease and specifying that Fos-sur-Mer would be the site of the future waste management plant, the Court considered that a notice displayed on the door of the urban community office building would suffice to inform the public of the possibilities and time-frame for entering an appeal against this decision.

In actual fact, a notice displayed on a door can hardly be regarded as a measure taken by the State or its agencies to ensure that, in accordance with article 9, paragraph 5, “information is provided to the public on access to administrative and judicial review procedures” since it amounts, in practice, to no notice at all. 
Moreover, the public was informed of the existence of the decision in question and the possibilities of challenging it only when the period for entering an appeal had expired.
Therefore, the submissions against the resolution of 9 July 2004 were held to have been filed too late and were accordingly rejected by the Administrative Court of Appeal of Marseilles. 
This led to a further violation of article 9, paragraph 5. 

The decision of the Administrative Court of Appeal of Marseilles is typical of the lack of an effective remedy in this case. 
2- Furthermore, on 4 June 2008, the Administrative Court examined the appeal by FARE Sud against the resolution of 13 May 2005 which bound the CUMPM vis-à-vis the concessionaire with respect to the precise project for which the CUMPM had initiated the tender procedure on 20 December 2003 (decision not subject to appeal).

At this hearing, the Commissaire du Gouvernement (law officer responsible for presenting an impartial report) considered that the FARE Sud appeal was inadmissible since the sole purpose of the decision of 13 May 2005 had been to award a contract, whereas FARE Sud’s task was to protect the environment. He concluded that FARE Sud had no interest in the setting aside of the resolution.

Thus, neither this association nor any other environmental protection association could obtain access to justice either as regards the resolution of 20 December 2003 adopting the project before it was put out to tender or as regards the decision awarding the project and definitively establishing its characteristics (method of waste disposal, scale, location). 

Finally, during the process of arriving at the decision that followed, namely, the authorization of 12 January 2006, and the related legal proceedings, there was no opportunity for the public to debate the advisability of the project, submit an alternative project or question the choices that had been made (cf. points 1 and 6).

ADDITIONAL EXHIBITS IN SUPPORT OF THE COMMUNICATION:

· Exhibit No. 53 : Invitation to tender for the public service concession relating to the design, financing, construction and operation of a waste management facility, published in the OJEU of 15 April 2004.

· Exhibit No. 54 : Invitation to tender published in “Le Moniteur des Travaux Publics” of 16 April 2004.  
· Exhibit No. 55 : Case-law on the lack of discussion of the advisability of the project. 

· Exhibit No. 56 : Case-law on the impossibility for a third party to submit an alternative project.

· Exhibit No. 57 : Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC. 

· Exhibit No. 58 : ACA Marseilles, 13 May 2008, Association FARE SUD and others, No. 05MA02420.
· Exhibit No. 59 : Letter from the European Commission, dated 8 April 2008.

· Exhibit No. 60 : Article 1.7 of the prefectorial order of 12 January 2006.
· Exhibit No. 61 : Article R.512-39 of the Environment Code.
· Exhibit No. 62 : Circular of 3 January 1979 relating to the notification of orders authorizing installations classified for environmental purposes. 

· Exhibit No. 63 : Notice placed in the press.

· Exhibit No. 64 : Article L. 123-9 of the Environment Code.
· Exhibit No. 65 : EC, 23 May 1986, M. Dorison, No. 48238 and EC, 20 January 1988, M. de Bouvier de Cachard, No. 77751.
· Exhibit No.  66 : France’s report to the Commission Secretariat, December 2007.
� The reference to the date has been modified by the secretariat at the request of the communicant (email from Mr. Chetrit dated 9 October 2008)
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