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QUESTIONNAIRE 

ON ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS
PARTICULARLY IN RESPECT OF THE COSTS AND
AVAILABLE REMEDIES

[COUNTRY]

Name of a person completed the questionnaire
Address, phone, fax, e-mail of a person completed the questionnaire
The purpose of this study is to identify the impediments that exist in EECCA countries in access to justice in environmental matters, based on the provisions of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (hereinafter – the Aarhus Convention) and to make recommendations to eliminate those impediments. 

The terminology used in the questionnaire reflects the comparative nature of the legal study and may not coincide with the specific terms used in national legislation.

We ask persons who fill out the questionnaire, where possible, to invoke in responses the normative acts, indicating the name, date of adoption, the number, the official source of publication (if available) or make reference to the text of the act on the Internet, and where possible, to point to the differences in provisions of laws and enforcement practices.

Please, if possible, briefly describe case study specified in subsection (F) of the questionnaire, and also take these practical situations into account when answering the questions. 
Main concepts and terms used in the questionnaire:
legislation - national legislation of the country, based on which a person completing the questionnaire provides information to the questionnaire;

non-governmental organization (NGO) - an association, an organization or a group of members of the public, promoting environmental protection, taking into account article 2, paragraphs 4 and 5 and article 3, paragraphs 4 and 9, of the Aarhus Convention;

the concepts of "public", "public concerned", "environmental information" are used in the questionnaire taking into account the meaning of these concepts as used in article 2, paragraphs 3, 4, 5, of the Aarhus Convention; 

an authority considering the case - the court, and (or) other independent and impartial body, taking into account the specifics of legislation.
A. General information on the system of environmental management and legislation

Please, briefly describe the system of environmental management and legislation specifying the main laws, codes (not more then 1-2 pages).

Briefly describe the system of bodies conducting oversight (supervision) on compliance with legislation on environmental protection and its authority. Describe the role and authority of the prosecutor's office.
B. Information on the procedures for making decisions on environmental matters, and opportunities to challenge them

1. Information on the legal framework for the decision-making on environmental matters and opportunities for their non-judicial (administrative) appeal
1.1. Describe briefly the procedure for making decisions on specific activities relating to the environment, in relation to Article 6, paragraph 1 (a) and (c), paragraphs 10, 11 and Annex I, paragraph 22, of the Aarhus Convention, indicating the information in the table below:  

	Title of procedure (decision) on environmental matters


	Authority responsible for carrying out the procedure (making the decision)


	Validity of decisions, permits or other documents issued due to the procedure


	Is public participation envisaged?
	Authority, the one can appeal the decision/ action/omission to
	Legal act regulating the carrying out of the procedure (making the decision)

	
	
	
	
	
	


Specify in the column 1 “Title of procedure (decision) on environmental matters”:

- Decision to build a facility, to implement an activity;

- Decision on the EIA, conclusion of expertize (ecological, urban, complex, etc.);

- Permits for the use of natural resources (within the activity listed in Annex I to the Aarhus Convention), including their renewal, a review of their conditions; 

- Permits for emissions/discharges of pollutants, including their renewal, a review of their conditions;

- Permit concerning waste management;

- Other, if there are, within the activity listed in Annex I to the Aarhus Convention.

1.2. Does the public (individuals, NGOs, other entities) have a right to challenge the substantive and/or procedural legality of the decisions referred to in paragraph 1.1 of this questionnaire in administrative procedure appealing:
a) to the authority that made the decision; a higher authority; a specifically created independent and impartial body responsible for review of decisions;

b) to another independent body;

c) other?

1.3. If administrative procedure for challenging a decision is established, specify whether this non-judicial body of review meets the criteria for "independence, impartiality", whether this body was created/established, in accordance with the law or other act?

1.4. Is there an office of the commissioner for human rights (The Ombudsman), and whether it is vested with the authority to consider issues relating to the environment?

1.5. Does the public (individuals, NGOs, other entities) have a right to challenge in administrative procedure acts/omissions by private persons and public authorities "which contravene provisions of law relating to the environment" (Article 9, paragraph 3, of the Aarhus Convention), and to what authority?

1.6. Briefly describe the administrative procedure for challenging decisions, acts/omissions described in paragraphs 1.1 and 1.5 of the questionnaire:
if the applicant is an individual;
if the applicant is an NGO (other entity).

1.7. Time frames for administrative appeal of decisions, acts/omissions described in paragraphs 1.1 and 1.5, of the questionnaire:
a) What are, if any, procedural time limits for administrative appeal? 

b) At what point does the right to appeal begin?

c) What are the legal consequences of the termination of the time limits specified in subparagraph (a) above for the ability to appeal?

1.8. In what way the public is informed of the decision specified in the paragraphs 1.1 of the questionnaire, and the decision of a non-judicial body as a result of appeal:
a) in accordance with the law?
b) in practice (if different)?
1.9. Does the legislation and law enforcement practice provide for a possibility to use mediation and/or other alternative dispute resolution in environmental matters with involvement of the public?
1.10. Describe the main practical problems associated with the administrative appeal of decisions/acts/omissions relating to the environment described in paragraphs 1.1 and 1.5 of the questionnaire.

2. Information on the role of courts in ensuring public access to justice in environmental matters 
2.1. Describe the structure of the judiciary in your country (types of judicial bodies, jurisdiction of cases relating to the environment). 

2.2. What are the types of court proceedings, which can be initiated when the case relating to the environment is filed by an individual and (or) an NGO? Does an individual\an NGO have a right to initiate a criminal prosecution for environmental crimes?
2.3. Who has the right to go to court? How is the standing determined (for individuals, NGOs, and other entities) in environmental matters?  For example: persons maintaining impairment of their rights or interests; the public interest NGOs, persons who suffered damage, etc.

2.4. Does the public (individuals, NGOs, other entities) have a right to challenge the substantive and/or procedural legality of the decisions referred to in paragraphs 1.1 of the questionnaire in court?

2.5. Does the public (individuals, NGOs, other entities) have a right to challenge in court acts\omissions by private persons and public authorities “which contravene provisions of its national law relating to the environment” (Article 9, paragraph 3, of the Aarhus Convention)?
2.6. Time limits for challenging the decisions, acts, omissions referred to in paragraphs 1.1 and 1.5 of the questionnaire in court:

a) What are, if any, procedural time limits for appeal to court? 

b) At what point does the right to appeal begin?

c) What are the legal consequences of the termination of the time limits specified in subparagraph (a) above for the ability to appeal?

2.7. Does the public (individuals, NGOs, other entities) have the right to challenge decisions, acts, omissions referred to in paragraphs 1.1 and 1.5 of the questionnaire directly to the court or it is necessarily to carry out a pre-trial procedure by a different body (administrative appeal), or it is possible to appeal either way? 

2.8. Is the notion of a claim of an individual/NGO in the protection of 'public interest' - actio popularis - enshrined in national legislation?
2.9. Does the legislation require the participation of jurors or other persons in legal proceedings relating to the environment and initiated by the public?

2.10. Is it possible to involve technical experts (expertise) in the court proceeding of cases relating to the environment and initiated by the public?

2.11. Can the President, Government or other authority cancel/revoke these decisions or waive enforcement of the court decisions?

2.12. What are the main challenges arising from the execution of court decisions in cases relating to the environment and initiated by the public?

2.13. Does the public have access to court decisions on environmental matters?

2.14. To what extend are the judges aware of the legislation on the environment (are there any advisory and/or other opinions of the higher judiciary (Supreme Courts) on environmental matters)?

2.15. Describe the main practical problems associated with the judicial review of the decisions, acts, omissions described in paragraphs 1.1 and 1.5 of the questionnaire.

C. Procedural and other remedies on environmental matters and the issue of timing

3. Information on available remedies in the cases of public appeal of decisions, acts, and omissions referred to in paragraph 1 of the questionnaire
3.1. List the remedies (for example injunction, redress, restoration of infringed rights, etc.) available in the cases of challenging of decisions, acts, omissions referred to in paragraphs 1.1 and 1.5 of the questionnaire, in the event when individuals/NGOs apply to court. Do these subjects have equal opportunities in the use of the remedies, or there are differences?

3.2. Is there a mandatory provision establishing defendant’s obligation of an unconditional suspension of the activity/decision, which is a subject to administrative appeal or judicial review?

3.3. If there is no such mandatory provision referred to in paragraph 3.2 of the questionnaire, is the applicant entitled to seek a stay in implementation of the activity/decision, including the suspension by the court?

3.4. Does the legislation provide for the following types of restraints on the activity: 

temporary (for example, for the period of a trial, as security for a claim)?
temporary (up to fulfillment of certain conditions (orders) under the decision of a court or other authority?
permanent under the decision of a court or other authority?

3.5. List the conditions/criteria for application of restraints on activities/decisions (for the types of restraints mentioned in the preceding paragraph 3.4 of the questionnaire) by the court and/or other authority?

3.6. Does the law provides for a possibility to use injunctions against individuals/organizations and/or public authorities/organizations?

3.7. Is the public (individuals, NGOs, other entities) entitled to initiate actions claiming for damage caused to the environment? If yes, to whom the damage is being compensated and what is the procedure for that? 

3.8. Are the individuals entitled to claim for pecuniary damage in the event of decisions, acts, and omissions which contravene the law relating to the environment, in cases of damage? 

Challenging an on-going activity in a non-judicial (administrative) procedure
3.9. Does a supervisory (oversight, other) authority have a capacity (authority, technical capability, etc.), to pause/stop the activity which contravenes the law relating to the environment? 

3.10. Does the public (individuals, NGOs, other entities) have a right to challenge in administrative/judicial procedure an omission of a supervisory authority? Is the court entitled to render a decision requiring a supervisory authority to take actions to suspend/stop the activity which contravenes the law relating to the environment?

Challenging an on-going activity in judicial procedure
3.11 Can the public (individuals, NGOs, other entities) appeal directly to the court and claim for pause/stop of the activity which contravenes the law relating to the environment?

3.12. Are there remedies available for the court to ensure suspension/termination of the activity, which contravenes the law relating to the environment, by the court ruling?

Timing

3.13. Time frames for consideration of the cases regarding decisions/acts/omissions described in paragraphs 1.1 and 1.5 of the questionnaire (in accordance with the law and in practice (if different):

a) in administrative procedure;
c) in judicial procedure, including procedures of various courts for individuals and legal entities (in one instance; as a whole - carrying out the entire procedure of appeal up to entering into force of the decision, including, cassation, appellate, and supervisory procedures in court)?

Assessment of effectiveness

3.14. Are the remedies in the cases of challenging decisions/acts/omissions, referred to in paragraphs 1.1 and 1.5 of the questionnaire, which contravene the law relating to the environment, in court/in the other body adequate and effective?

3.15. Are the established time limits for consideration of cases relating to the environment, in courts and/or other bodies effective?  

3.16. List the major obstacles constraining the application of injunctions in matters relating to the environment (for example: legally established duty to bail, imposing costs on the side that lost, danger to be sued for damage by a defendant, the lack of clear standards and consistent practices in granting of injunctions - the discretion of judges, judges lack the relevant knowledge of environmental law, the lack of judicial independence, inadequate execution of injunctions, other)?

D. Financial expenses
4. Information on court costs and other expenses associated with appeal on decisions, acts, and omission relating to the environment
Financial expenses associated with the administrative appeal

4.1. What are the main financial expenses associated with the administrative appeal? How the amount is determined? What normative acts regulate this issue?

4.2. Is participation of an attorney (lawyer) in the administrative appeal possible/necessary?

Court fees and other costs for the consideration of a case in the judicial procedure

4.3. What fees (other costs) must be paid when one applies to the court to challenge decisions/acts/omissions relating to the environment, as well as when files a claim for damages? Specify how the amount of these fees (other costs) is being determined?

4.4. Does the amount of expenses referred to in paragraph 4.3 of the questionnaire depend on:
a) whether the plaintiff is an individual or an NGO;
b) the type of cases;
c) the type of judicial proceedings (civil, economic, administrative, etc.)?
4.5. Who bears the "burden of proof" in cases regarding challenging of decisions, /acts/omissions relating to the environment?

4.6. Are there rules establishing that certain categories of subjects/certain categories of cases are (may be) exempt under the law/court order from paying the costs specified in paragraph 4.3 of the questionnaire? For example: low-income citizens, pensioners, disabled people, NGOs, supervisory authorities, etc.; or applicants on matters of public interest, including on environmental matters, others.

4.7. Are there any rules establishing exceptions in relation to persons unable to pay the costs referred to in paragraph 4.3 of the questionnaire? What is the basis for its application (by law and in practice)?

4.8. When the costs referred to in paragraph 4.3 of the questionnaire are to be paid (before going to court, after receiving the decision, etc.)?  Is there a possibility to delay the payment, and in what circumstances it is applied (by law and in practice)?

Costs of legal aid associated with the judicial consideration of cases relating to the environment

4.9. When applying to court - is it required for an individual or an NGO to use the services of an attorney or other legal expert (hereinafter - attorney), or it is not a legally established obligation, but in practice, the use of an attorney is the most preferable?

4.10. In the given category of cases, in accordance with the law and practice, how are the attorney's fees determined (based on tariffs, by agreement, percentage of the amount won, in a different way)?
4.11. When the attorney's fees are paid - before the case is considered, upon results of the consideration of the case, etc.?

4.12. Does the attorney's fee depend on whether the applicant is a citizen or an NGO?

Costs of examination, involvement of experts or witnesses

4.13. Who, in what amount, and at what stage of consideration of the case bears the judicial expenses (costs) related to the carrying out of the various examinations, the participation of experts and witnesses during the consideration of the cases relating to the environment? 

4.14. Are there differences in determination of the amount of the costs referred to paragraph 4.13 of the questionnaire, depending on who is an applicant of the case: an individual or an organization, including NGO? 

4.15. How, by whom and at what stage the cost of examinations or other expert services is determined?

4.16. Are there any exemptions or deferrals (for certain subjects, certain categories of cases, etc.) regarding the costs referred to in paragraph 4.13 of the questionnaire?

4.17. Do (and if yes, then how) these costs depend on the subject who initiated the examination, involvement of experts, specialists or witnesses (the court, a public authority, an individual, an NGO)?

Bond and compensation for damage in the event of suspension of an activity as a security for claims in environmental matters

4.18. Does the law establish a duty of an applicant (individual/NGO) in environmental matters to pay a bond (other financial guarantees) due to the claim of injunctive relief as a security for a claim, and in what cases? 

4.19. How the amount of the bond is determined (if the possibility of its application established by law) in relation to application of injunctive relief? 

4.20. Does the law establish a duty of an applicant (individual/NGO) in environmental matters to compensate for damage to the defendant due to the claim of injunctive relief as a security for a claim, and in what cases? 

4.21. Does the judicial discretion influence the resolution of these issues; are there any restrictions/exceptions on use of bonds/compensation for damage to a defendant due to application of injunctive relief?

4.22. Based on the legal practice regarding injunctive relief - how interested are the defendants in cases relating to the environment in initiating the compensation for damage from the applicant due to application of injunctive relief? 

4.23. Are the amounts of bonds/compensation for damage associated with the application of injunctive relief, as well as the necessity to compensate for damage associated with the application of injunctive relief, the restraining factors for individuals/NGOs seeking injunctive relief? 

Other issues of judicial expenses

4.24. What is the amount of the minimum wage, pension (minimum income) in your country? (Please include the equivalent in Euro)? 

4.25. Does a court or any other authority have the right to waive court fees, to distribute it between the parties or to attribute it to the State? 

4.26. How are the judicial expenses distributed between the parties in cases relating to the environment, including, if one party is exempt from paying? 

4.27. Does it matter for the distribution of costs between the parties/for exemption from payment of costs that the plaintiff/applicant is an individual or an NGO?

4.28. Do the amounts of judicial and other costs constitute a barrier for access to justice in environmental matters for individuals/NGOs?

E. Legal aid

5. Information on legal aid, which can be provided to the public on environmental matters
5.1. Does the system of legal aid to the public in environmental matters exist in your country? How is it organized (in what form, in what categories of cases, in what issues)? 
5.2. Are the lawyers/public interest law organizations operating in the environmental field and/or providing legal aid to the public on environmental matters operate in the country? 

5.3. Are there opportunities for individuals/NGOs to get free legal aid on environmental matters from NGOs, lawyers, or law firms?

F. Practical situations

1. Appeal on a permit decision for an industrial operation (listed under theAC)
Please, describe the remedies available for the public concerned in this situation and the issue of timing. Describe also what costs the public concerned will have to pay in the procedure, in the beginning and when the case is finally decided. 

2. A decision to undertake construction of a highway (listed under the AC)
Please, describe the remedies available for the public concerned in this situation and the issue of timing. Describe also what costs the public concerned will have to pay in the procedure, in the beginning and when the case is finally decided.

3. Complaints concerning an on-going industrial operation with a permit
Please, describe the remedies available for the public concerned in this situation and the issue of timing. Describe also what costs the public concerned will have to pay in the procedure, in the beginning and when the case is finally decided.

4. Complaints concerning an activity without a permit
Please, describe the remedies available for the public concerned in this situation and the issue of timing. Describe also what costs the public concerned will have to pay in the procedure, in the beginning and when the case is finally decided.

5. A clear cutting operation (forestry) which threatens a nature reserve
Please, describe the remedies available for the public concerned in this situation and the issue of timing. Describe also what costs the public concerned will have to pay in the procedure, in the beginning and when the case is finally decided.
�  In relation to Article 6, paragraph 1 (a), (c) and paragraphs 10, 11, and Annex I, paragraph 22 of the Aarhus Convention.





