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ORDER OF THE COURT OF FIRST INSTANCE (Eighth Cham)
2 June 2008*(

(Action for annulment — Regulation (EC) No 41/260Recovery of cod stocks — Setting of the
TACs for 2007 — Measure of general application + &ftected individually — Inadmissibility)

In Case F91/07,

WWF-UK Ltd, established in Godalming, Surrey (United Kingdorepresented by M.R5tein
solicitor, P. Sands and J. Simor, barristers,

applicant,
%

Council of the European Union, represented by A. D&regorio Merino and M. Moore, acti
as Agents,

defendant,
supported by

Commission of the European Communities, representedy P. Oliver and M. van Heez
acting as Agents,

intervener,
ACTION for annulment in part of Council Regulati¢C) No 41/2007 of 21 December 2006
fixing for 2007 the fishing opportunities and asated conditions for certaifish stocks ar
groups of fish stocks, applicable in Community watand, forCommunity vessels, in wat:
where catch limitations are required (OJ 2Q015, p. 1), to the extent that it sets the -
allowable catches (TACs) for the year 2007 in respé the fishing of cod in the areas covered
by Council Regulation (EC) No 423/2004 of 26 Felbyua004 establishingneasures for tl
recovery of cod stocks (OJ 2004 L 70, p. 8),

THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNES (Eighth
Chamber),

composed of E. Martins Ribeiro (Rapporteur), PesidS. Papasavvas and A. Dittrich, Judges,
Registrar: E. Coulon,

makes the following

Order

L egal context
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The protection of fisheries resourc

1 Article 2(1) of Council Regulation (EC) N871/2002 of 20 December 2002 on the
conservation and sustainable exploitation of figseresources under t@ommon Fisherie
Policy (OJ 2002 L 358, p.59) provides that ‘[t]l@mmon Fisheries Policy shall ens
exploitation of living aquatic resourcéisat provides sustainable economic, environmeante
social conditions’.

2 Article 4(1) of Regulation (EC) No 237 1(0states that ‘[t]o achieve the objectivaesntione
in Article 2(1), the Council shall establish Comntyrmeasuregoverning access to waters
resources and the sustainable pursuit of fishitigiaes’'.

3 Under Article 4(2) of that regulation:
‘The measures referred to paragraph 1 shall be established taking into adcawailabl
scientific, technical and economic advice and imtipalar [of] the reports drawn up by the
Scientific, Technical and Economic Committee fosHéries (STECF) ... as well asthe ligh
of any advice received from Regional Advisory Cdlmestablishedunder Article 31. The
may, in particular, include measures for each stwogroup of stocks to limit fishing mortal
and the environmental impact of fishing activitiss
(a) adopting recovery plans under Article 5;
(b)  adopting management plans under Article 6;
(c) establishing targets for the sustainakf@astation of stocks;
(d) limiting catches;
(e) fixing the number and type of fishing v&ssauthorised to fish;
() limiting fishing effort;

(g)  adopting technical measures ... ;

(h)  establishing incentives ... ;

4 Article 5(2) to (4) of Regulation (EC) R@71/2002 provides:

‘2. The objective of recovery plans shall be tousasthe recovery of stocks teithin safe
biological limits.

4. Recovery plans may include any measure refeor@dpoints (c) to (h) of Article 4(2) as w
as harvesting rules which consist gir@determined set of biological parameters to goeatcl
limits.

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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Counc Regulation (EC) No 423/2004 of 26 February 200thldishing measures 1 the
recovery of cod stocks (OJ 2004 L 70, p. 8) esthbk, inArticles 1 and 2, a recovery plan
cod stocks in the following areas @alineated by the International Council for theoexation o
the Sea (ICES): cod in the Kattegat (part of ICB&bn Il a); cod in the North Se@CES sul
area IV, part of ICES division Il a, not coverey the Skagerrak, and part of ICES division |
lying within Community waters)¢cod in the Skagerrak (part of ICES division Ilj apd in thi
eastern Channel (ICES division VII d); cod to thestvof Scotland (ICES divisiol a and pal
of ICES division V b, lying within Community watgrscod in the Irish Sea (ICES divisi
VIl a).

In accordance with Article 6(1) of RegidatNo 423/2004, the Council is to decide egela
the total allowable catches (TACs) for each of tuel stocks referred ton the precedir
paragraph

Council Regulation (EC) No 41/2007 of 2kdember 2006 fixing for 2007 the fishing
opportunities and associated conditions for cerf@h stocks and groups dish stocks
applicable in Community waters and, for Communiggsels, invaters where catch limitatic
are required (OJ 2007, L 15, p. 1, the ‘contestedilation’),sets, inter alia, TACs for cod witt
the areas defined by Regulation No 423/2004. ThioS€s are set out in Annex | A to the
contested regulation’ (p. 43, first and secondédsbp. 44, firsttable; p. 45, first and secc
tables, and p. 46, first table)

The Regional Advisory Councils

Article 31(1) of Regulation No 2371/200yides that Regional Advisory Councils (‘RAQS’
‘shall be established to contribute to the achiexaof theobjectives of Article 2(1) and
particular to advise the Commission on mattdrBsheries management in respect of certail
areas or fishing zones'.

Article 31(4) and (5) of Regulation No 282002 provide:

‘4. [RACs] may be consulted by the Commission igpext of proposals for measursach a
multi-annual recovery or management plans, to lopted on the basis éfrticle 37 [EC] that |
intends to present and that relate specificallfistoeries in the area concerned. They may al
consulted by the Commissiaand by the Member States in respect of other nmesshes
consultations shall be without prejudice to the stotation of the [Scientific, Technical and
Economic Committee for Fisheries] and of the Cortesifor Fisheries and Aquaculture.

5. [RACs] may:

(@) submit recommendations and suggestionshef own accord or at the request of the
Commission or a Member State, on matters relatmndigheries management to the
Commission or the Member State concerned;

The RACs are governed I83ouncil Decision 2004/585/EC of 19 July 2004 elsthing
Regional Advisory Councils under the Common FigreRolicy (OJ 2004 L 256, p. 17).

Article 2(1) of Decisior2004/585 lists the areas and fisheries for whi®{CR are establishe
namely the Baltic Sea, the Mediterranean Sea, the Noeh, 8ort-western water soutl-

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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western waters, pelagic stocks, and the high seastlistance flee
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In accordance witlrticle 4(1) of Decision 2004/585 each RAC is tonsist of a gener
assembly and an executive committee, which, undeclé 4(3) of the decision, is toave up t
24 members.

Article 5(1) of Decision 2004/585 providbat the RACsshall be composed of representat
from the fisheries sector and other interest graaffpscted by the Common Fisheries Policy’
Article 5(3) of Decision 2004/585 provides that]riithe generalassembly and execut
committee, two thirds of the seats shall be altbtterepresentatives of the fisheries sector
one third to representatives of tla¢her interest groups affected by the Common Fist
Policy’.

The Aarhus Convention and its implementation im@uinity law

The Convention on access to informatiotlipyparticipation in decisiomaking and access
justice in environmental matters (the Aarhus Cotieah) was approved on behalf of the
Community by Council Decision 2005/370/EC of 17 feetry 2005 (OJ 2005 L 124, p. 1).

In accordance with Article 2(5) of the AashConvention, ‘[t]he “public concerned” means the
public affected or likely to be affected by, or hmy an interest in, the environmental decision-
making; for the purposes of this definition, ngovernmental organisations promor
environmental protection and meetiagy requirements under national law shall be deett
have an interest'.

Article 6(2) of the Aarhus Convention praes:

‘The public concernedhall be informed, either by public notice or wdually as appropriat
early in an environmental decision-making procedarel in an adequate, timely aaffective
manner ...’

On 6 September 2006 tHeuropean Parliament and the Council adopted R&gn
No 1367/2006 on thepplication of the provisions of the Aarhus Cortiean on Access
Information, Public Participation in Decision-magfimnd Access to Justice in Environmental
Matters to Community institutions and bodies (O0&0Q 264, p. 13).

Recital 4 of the preamble to Regulation1867/2006 states:

‘The Community has already adopted a body of lagwh, which is evolving andontributes t
the achievement of the objectives of the Aarhusv@ntion. Provision should be made to af
the requirements of the Convention to Communityitunsons and bodies.’

Article 2(1)(b) of Regulation No 1367/208éfines ‘public’ as meaning ‘one or more natural or
legal persons, and associations, organisationsoupg of such persons’ amfticle 2(1)(c) o
that regulation defines ‘Community institution ardy’ as meaningany public institution, bod
office or agency established by, or thie basis of, the Treaty, except when actingjudeial ot
legislative capacity’.

Under Article 9 of Regulation No 1367/2006:

‘1. Communit institutions and bodies shall provide, throughrappate practical and/ othe

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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provisions, early and effective opportunities foe fpublic t« participate during the preparati
modification or review of plans grogrammes relating to the environment when diloog ar
still open. In particular, where the Commissionganes a proposal for such a plarposgramm
which is submitted to other Community institutioms bodies fordecision, it shall provide f
public participation at that preparatory stage.

5. In taking a decision on a plan or programmetiredato the environment, Community
institutions and bodies shall take due accounhefautcome of the public participation.’

Under the second paragraph of Article ldguRation No 1367/2006 is to apply from 28 June
2007.

Background to the dispute

The applicant, WWF-UKtd, was set up on 23 November 1961. In accordartteArticle 3 ol
its Memorandum of Association, the charitable otgj@d the applicant include ‘theromotion o
... the sustainable use of natural resources anagical processes, by .the conservation fi
the public benefit of fauna and flora water soiisl @ther natural resources’.

The applicant is a member of the Execufisenmittee of the North Sea RAC.

On 12 December 2006 tNerth Sea RAC sent to the Council and the Comimisaireport o
the latter's proposal which resulted in the adaptad the contested regulation. Thagport
relating to the TACs for 2007 and associated measueferred to ainority viewpoint whicl
was summarised as follows:

‘A minority viewpoint was held by the environmentdaGOs [nor-governmental organisatiol
(WWEF, Birdlife International and Seas at Risk)o noted that as the ICES advice for North
cod had been, for the fifth year in a row, a zeatcle they could not support [the] proposal
Indeed, WWF has noted that the only credible lawahd scientific valid approach at this tinge
for the Council to follow ICES advice and agreeeaoztargeted cod fisheip the cod recove
zone for 2006.

The contested regulaticet the TACs for cod at around 30 000 tonnes foofathe area
covered by it (‘the disputed TACSs").

Procedure and forms of order sought

By application lodged dhe Registry of the Court of First Instance onM#&ch 2007 th
applicant brought this action.

By document lodged at tRegistry of the Court on 10 July 2007 the Commissiought lea\
to intervene in support of the form of order sougythe Council.

By document lodged at thlRegistry of the Court on 30 July 2007 the Coumaiked a
objection of inadmissibility under Article 114(1) the Rules of Procedure of the CourtFofsi
Instance

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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By order of 14 Septemt 2007 of the President of the Fifth Chamber of @eurt the
application for leave to intervene was allowed dhd Commission lodged a statement in
intervention within the time permitted.

After the composition adhe Chambers of the Court was altered, the Judgmpdtteur we
assigned, as its President, to the Eighth Chantd&rhich consequently this case was allocated.

In the application, the applicant claimatthe Court should:
- annul the disputed TACs;

- hold that the provisions in question sbookvertheless continue to have effect until
replaced by a new measure;

- order the Council to pay the costs.

In the objection of inadmissibility, the @wil contends that the Court should:
- dismiss the action as manifestly inadrblssi
- order the applicant to pay the costs.

In the statement imtervention, the Commission contends that therCehould dismiss tt
action as manifestly inadmissible.

In its observations dime objection of inadmissibility, the applicantjthout formulating a
actual form of order, claims that the action is aible.

Law

Under Article 114(1) dhe Rules of Procedure, if a party so requestesCiburt of First Instans
may decide on an objection of inadmissibility witha@oing to the substance of tlcase. |
accordance with Article 114(3), the remainder & gnoceedings is tbe oral, unless the Co
of First Instance otherwise decides. The Caohsiders in the present case that the
sufficient information in the courtlocuments and that it is unnecessary to open thl
procedure.

The Council and th€ommission contend that the applicant has no stgntb bring
proceedings under the fourth paragraph of ArticB® EC. According to the Council, the
applicant also has no legal interest in bringingcpedings.

It is appropriate toonsider first whether the applicant has standiinigring proceedings unc
the fourth paragraph of Article 230 EC.

As set out in the fourth paragraph of Aetie30 EC, ‘[a]ny natural or legal person may
institute proceedings against a decision addregsdtat person or against a decisiwwhich
although in the form of a regulation or a decisamtdressed to anothperson, is of direct al
individual concern to the form'.

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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39 The Council and tl Commission consider that the applicant is neithigctly nor individuall
concerned by the disputed TACs.

40  Since both of the two conditions of thertbiyparagraph of Article 230 EC must be fulfillede
Court considers it appropriate first to examine tuke the disputed TACs are aifdividual
concern to the applicant since, if that is not ¢hse, it would betiose to investigate wheth
those TACs directly affect the applicant (seethat effect, order of 9 January 2007 in C

T-127/05Lootus Teine OsauhingCouncil not published in the ECR, paragraph 24).
Arguments of the parties

41  The Council and theommission contend that the disputed TACs do individually concerr
the applicant within the meaning of Case 25@umannv Commission1963] ECR 95. Th
fact that the applicant is a member of the Norta RAC andthe claim that the applicant ha
particular status because of the Aarl@mvention are not such as to distinguish theicgmt
individually for the purposes of the fourth paragraph of Article 230. HGe Court of Firs
Instance cannot depart from the conditions of theth paragraph of Article 230 EC, neten
by interpreting them in the light of the princigéeffective judicial protection.

42  The applicant’s responisethat legislative measures of general applicatiod effect may be «
direct and individual concern to individuals (CaSe358/89 Extramet Industriev Council

[1991] ECR k2501, paragraphs 13 to 17, and Opinion of Advo&eaeral Jacobs in that c:

[1991] ECR F2507, points 63 to 68). The applicamiakes the point that, when a perso

entitled to submit observations and déedge observations in order to attempt to inflietize
relevant decision, that entittement and action rbaysufficient to establish that there is an
individual interest for the purposes of the foystiragraph of Article 230 EC (Case 75/4étro

v Commissiorf1986] ECR 3021, paragraphs 22 and 23).

43 In the present case, thgeestion whether the applicant is individually cemed must b
answered in the light of the system for the settofg TACs established by Regulation
No 2371/2002 and by the Cod Recovery Plan, anthefrole played by thapplicant in thei
adoption by the Council (Case 264/8#mexv Council and Commissiofil985] ECR 849
paragraph 11). The effect of @mbination of circumstances is that the applicean be
differentiated from other persons affected by thentested regulation and distinguished

individually in the same way as an addressee (@as#63/02 PCommissionv Jégo-Quéré

[2004] ECR F3425). Community law accorde the applicant a particular status as regare

adoption of the disputedACs, with the result that it is individually cosmed by those TAC
(Case 191/8ZEDIOL v Commissiorf1983] ECR 2913, paragraph 31, addmmissionv Jégo-
Quéré cited above, paragraph 47).

44  Firstly, the applicant refers to its mensbgy of the North Sea RAC, and in particular of its
Executive Committee. In that capacity, the applicaas entitled, in accordance with Article 4
(2)(d) and (f), Article 5(4) and Article 31(5) ofelgulationNo 2371/2002, to be involved in t
procedure of adopting the disput€ACs. The applicant acted on that entitlement setdout its
point of view in the report of the North Sea RACatmg to the TACs for 2007 and associated
measures, which was sent to the Commission an€thmcil on 12 December 2006n that
occasion, the applicant stated that the only legaroach in respedf cod was for the Counc
to adopt a zero TAC. The applicant also sent an to the Commission on 8 December 2!

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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proposing TACs and quotas for selected stocks and fisheries in 20C

45  The applicant was entitled to expect that@ommission, when it presented its proposal o th
Council, would take account of its position. Indedte Commission stated thatwould take
account of advice and recommendations put forwgrdRBCs although, in accordance w
Article 31(4) of Regulation No 2371/2002,vitas not bound to ask for their advice. On se

occasions, the Commission emphasised the importahtlee RACs in the decisiemaking

procedure leadingip to the adoption of TACs, inter alia, in the Gouomication from th
Commission to the Council and the European Parldndated 24 May 2006 on improving
consultation on Communities fisheries managemen®ME2006) 246 final) and in th
Communication from the Commission to the Councitedal5 September 2006 on fishi
opportunities for 2007 — Policy Statement from tharopean Commission (COM (2006) -

final). In addition, at a seminar on 28 Septemt@#62organised by the Directoratéeneral fo

Fisheries and Maritime Affairs on the theme ‘Taksigck of RACs functioning and contributing
to the Common Fisheries Policy’, the Commissionencerned highlighted thémportan
contribution of the RACs to the Common Fisheriebdyo

46  The Commission doegpear to have had regard to the views of thelNSda RAC, sinc
reference wasnade to them in the Explanatory Memorandum tgorsposal of 5 Decemk
2006, which resulted in the adoption of the coetsegulation (COM (2006) 774 final, p. 3).

47  In accordance with Article 4(2) of ReguwatiNo 2371/2002, the Council was obliged to take
account of the views referred to above in paragréplprior to the adoption ahe relevar
TACs. The Council acknowledged in a letter dateédaBch 2007addressed to the applicant
Article 4(2) of Regulation No 2371/200&quires it to take account of the advice of
Scientific, Technical andEconomic Committee for Fisheries (STECF). It thgrealsc
acknowledged that mnust take account of the advice of the RACs, whighreferred to in ti
same sentence of Article 4(2) of the regulationtHa same letter, the Counailated that tt

RACs are a source of information for its decisioraking.

48  The applicant observidgt recital 1 of the preamble to Decision 2008/&fers to the RACs
‘new forms of participation by stakeholders in themmon Fisheries Policy’. Recitadsto 6 o
the preamble to Council Decision 2007/409/EC ofJibe 2007 amendinDecision 2004/5¢&
(OJ L 155, p. 68) also emphasise the importantudtatsze role of RACs.

49  The applicant therefor®t only had an entitlement, as a member of thelN®ea RAC, to ha
its views taken into account by the Council in #t®ption of the contested TACs, laiso tool
up that entittement and clearly set out its posits to the law ands to the facts. The applic
explained in the report of the North Sea RAC thatlatters majority approach was contrary
the law and that the Council would be acting unidlyfif it followed it. The applicans view

was not accepted. As a legally entitled participaatively involved in the decisiemmaking
procedure which resulted in the Council adoptirg disputedlACs, the applicant is entitled
challenge the contested regulation, which veakopted notwithstanding its opposition

contrary to its direct interests, agpressed in the advice which it had given toGbenmissior
the Council and to Member States in the contexisahembership of the North Sea RAC.

50 The necessary corollaoy the fact that the Community institutions ardigdxd to consult ar

take account of the views of the North Sea RAChsddoption of the disputed TA@Gsthat th:
applicant is entitled to challenge those measuréisa Court o First Instance. Its membershig

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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the North Sea RAC, which gives to applicant the right to take part in the deci-making
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procedure which resulteéd adoption of the disputed TACs, also distingasslits position fron
that of the applicants at first instance in theesawhich resulted in the judgments @ase

C-50/00 PUNi6n de Pequefios AgricultorgsCouncil[2002] ECR +6677, and irCommissiorv
Jégo-Queérgparagraph 43 above.

The applicant furthemaintains that the members of the North Sea RA€ aarclosed an
identifiable group of individuals recognised by thember States as having a personal and
identifiable interest in a measure such as theested! regulation. The memberfsthe Executive
Committee are an even smaller closed group chogéimebGeneral Assembly.

In its observations on the objection ofdmassibility, the applicant states that whetherehs a
closed group must be assessed as at the time atitpgion of the contestedgulation (order ¢

the President of the Court of Justice in Case€3@/00 P(R)Federacion de Cofradias ¢

Pescadores de Guipuzcoa and OtheGouncil [2000] ECR +8797 paragraph 45). It considi

that, as a member of the Executive Committee oNbeh Sea RAC, it was itseéntitled to be
involved in the process which resulted in adoptidrihe disputed TACs. Further, it set out
minority point of view in that RAC’'seport. Therefore the disputed TACs are of indnaik
concern to the applicanif. the North Sea RAC alone were regarded as iddally concernec
the role of a third of the members of that RAC webblecome redundant and the statutory
provision allowing for the expression of minoritgchdissenting views meaningless.

Secondly, the applicant claims that it basarticular status in relation to the adoptiortref
contested regulation as a result of the entitlemé@nderives from the AarhuSonvention. Thu
applicant states that that Convention, as an iatemmal agreement entered into by f
Community, is an integral part of the Communitydegrder (Case 181/7Haegeman1974]

ECR 449, paragraphs 2 to 6, and CasdIb/94 Opel Austriav Council [1997] ECR 139,

paragraphs 101 and 102), and was binding on thenComnty even before the entry into foroé
Regulation No 1367/2006.

Since the applicafelongs to the public affected by and having derest in the measur
adopted in the contested regulation, in accordaiiteArticle 9(3) of RegulatioNo 1367/2006
the Council and the Commission should have takenancount its contribution to the decision-
making procedure. The participation of the RAC®bnongovernmental organisations (NG(

in the decisioamaking procedur&ontributes, in accordance with recital 4 of thegmble tc
Regulation No 1367/2006, to the achievement obthjectives of the Aarhus Convention.

Referring to Article 2(5nd Article 6(2) of the Aarhus Convention, the laggmt maintains the
it was entitled to be informed early in the deaisinaking procedure and to evolved in the
adoption of the contested regulation. That entidetrgives tothe applicant a particular stat
with regard to the adoption of the contestegulation, with the result that the disputed TALCs
of direct and individual concern to it within theeaming of Article 230 EC.

Thirdly, the applicardlaims that the Commission and the Council havaused their powers |
setting the disputed TACs. They have taken a palitidecision in order to avoid the
unacceptable social and economic consequencesd litkecomplete closure of cofishing
(Commission document on review of the Cod Recowdan (2007);Communication from th
Commission to the Council dated 15 September 2006¢. Community legislation does n
allow for political reasons to determine fish levels.

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.
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57 The Commission explicii acknowledged that neither it nor the Council hadea in
accordance with th€od Recovery Plan (Commission document on revietheoCod Recover
Plan (2007)). The Council’'s letter dated 8 Marcl®2@o the applicant seemsgaggest that th
Council was not even aware of the Cod Recovery R#athelegal basis for the adoption of t
contested TACs. The Council appears to h&hwaeught that the contested TACs were tc
adopted under Article 20 of Regulation No 2371/2002

58  Throughout its involvement in the procedudgich resulted in the adoption of the contested
TACs, the applicant sought to ensure that the Gbanted in accordance witthe law and di
not misuse its powers. If the applicant is not ablehallengethe lawfulness of the disput
TACs, no body or individual will do so. The Commgss stance has been politically pragm.
and it will not bring araction since its proposals in respect of the desp@T ACs contravened tl
Cod Recovery Plan. Member States are unlikely togban action since they wenevolved in
the political negotiations in the Council which ukted in adoptiorof the disputed TACs. Nor
there any potential for an action in the natiooalirts (Opinion of Advocate General Jacob
Extramet Industrias Council paragraph 42 above, points 69 to 74).

59 In the opinion of the applicant, it would &bhorrent to the rule of law for there to be aospn,
body, institution or government able or willingpnactice to take steps emsure that emergen
measures to ensure the survival of an environmeasalurce, whose destruction will be likely
have ecological and environmentaimifications for many individuals across the Coumity,
are properly implemented by the Council in accocganith the law.

60  The applicant refers to Case 294/88 Vertsy Parliament[1986] ECR 1339, paragraphs t®
25, 35 and 36, and to the Opinion of Advocate Gandacobs inUnidn de Pequefio:
Agricultoresv Council paragraph 50 above, paragraph &igd submits that, in the context
potentially irreparable environmental damageised or contributed to by the unlawful actshe
Commission and Counciyhich may amount to a misuse of power, it is eveme essential th;
Article 230 EC be interpreted in such a way asremgthe applicant standing.

Findings of the Court

61 In accordance with settled case-law, thetfoparagraph of Article 230 EC allows individuals
to challenge, inter alia, any decision which, alto in the form of aegulation, is of direct ar
individual concern to them. One of the objectioéshat provision is to prevent the Commur
institutions from being ablemerely by choosing the form of a regulation, teghude ar
individual from bringing an action against a demisiwhich concerns him directly and
individually and thus to make it clear that theunatof a measure cannot tleanged by the fori
chosen (Joined Cases 789/79 and 79@afhak and Societa Emiliana Lavorazione Frutta

Commission1980] ECR 1949, paragraph 7; orders in Cas&2I96 Area Covaand Others

Counciland Commissiof1999] ECR [F2301, paragraph 24; in Case-ZB7/04 Lorte and
Othersv Council [2005] ECR IF3125, paragraph 36, and in Case447/05SPMv Commission
[2007] ECR 10000, paragraph 61).

62  The criterion fodistinguishing between a regulation and a decisrarst be sought in tt
general application or otherwise of the act in tjoas(order of the Court of Justide Case

C-168/93Gibraltar and Gibraltar Development Council [1993] ECR +4009, paragraph 1
see order in Case-B5/06 Honig-Verbandv Commission2007] ECR 0000, paragraph 3
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and cas-law there cited An act is of general application if it applies ¢bjectively determine
situations and produces its legal effects with eespo categories of persomgewed generall

and in the abstract (Case-13/99 Pfizer Animal Healthv Council [2002] ECR 13305,

paragraph 82, and Case 70/99 Alpharmav Council [2002] ECR 13495, paragraph 74; s

also to that effect Case 307/&lusuisse Italiav Counciland Commissiofii982] ECR 3463
paragraph 9).

63 In the present case, tuntested regulation restricts the fishing opputies, for the year 200
in respect of certain fish stocks and groups ofi fidocks in Community waterand, for
Community vessels, in waters where catch limitati@re required. lapplies therefore i
objectively determined situations and producedétml effects with respect to categories
persons viewed generally and in the abstract.thasefore general in character.

64 The disputed TACs, ithat they restrict the fishing opportunities inspect of cod i
geographically determined areas, share the gedlesghcter of the contested regulation.

65 However, it remains @ossibility that, in certain circumstances, thevsions of a legislativ
act applying to the traders concerned in genergl beaof individual concern teome of then
(Unidn de Pequenos AgricultoresCouncil paragraptb0 above, paragraph 36; see also, to

effect, Extramet Industriev Council paragraph 42 above, paragraph 13, and Ca$89%89

Codorniuv Council [1994] ECR +1853, paragraph 19). In sucircumstances, a Commun
act could be of a legislative nature and, at tieestime, vis-avis some of the traders concern
in the nature of a decision (Joined Casegi8l1/93 and F484/93 Exporteurs in Levenc

Varkens and Otherg Commissiorf1995] ECR 12941, paragraph 50; Joined Case498/95,
T-171/96, F230/97, F174/98 and F225/99 Comafrica and Dole Fresh Fruit Europe
Commission2001] ECR 1-1975, paragraph 101; Case IB9/01 Comafrica and Dole Fres

Fruit Europe v Commission[2005] ECR IF409, paragraph 107, and order 8PM v
Commissionparagraph 61 above, paragraph 66).

66 In accordance with settled case-law, arahtor legal person other than the addressee of a
measure can claim to be individually concernedthyithin the meaning of théourth paragrap
of Article 230 EC only if that person is affectdny, themeasure in question, by reason of cet
attributes peculiar to them, or bgason of a factual situation which differentiatesm from al
other persons and distinguishes them individuallthe same way as the addressdaymannv
Commissionparagraph 41 above, p. 10Z¢odorniuv Council paragraph 65 above, paragr:
20; Unién de Pequefos AgricultoresCouncil paragraph 50 above, paragraph Gé6mmission

v Jégo-Quér¢ paragraph 43 above, paragraph 45, and39/01 Comafrica and Dole Fres

Fruit Europe v Commission paragraph 65 above, paragraph 107). If that clamdis not
fulfilled, a natural or legal person does not, unaey circumstances, have standingtimg an
action for annulment of a regulatiobr{ion de Pequefios AgricultoresCouncil paragraph 5
above, paragraph 37, and ordeBiAMv Commissionparagraph 61 above, paragraph 67).

67 In the light of that cadaw, what must be determined is whether, in thesgme case, tr
disputed TACs are of individual concern to the ajapit.

68  Firstly, the applicartonsiders that it is individually concerned by tfisputed TACs, sinc
becaus of its membership of the North Sea RAC, it wasoimed in the procedure whi
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resulted in adoption of the disputed TACs and sthdbukrefore be recognised a party to th
decision-making procedure which led to their adonti

69  On that point, it must deorne in mind that the fact that a person is imedlin the procedu
leading to the adoption of a Community measure apable of distinguishing that person
individually in relation to the measure in questamly if the applicableCommunity legislatio

grants him certain procedural guarantees (ordet6ofSeptember 2005 in Case-342/04 |
Schmoldt and Others Commission not published in the ECR, paragraph 39; Joinedet
T-38/99 to F50/99 Sociedade Agricola dos Arinhos and Other€ommission[2001] ECF

[I-585, paragraph 46; Case-47/00Rica Foodsv Commissior{2002] ECR 1113, paragraf
55, and order of 25 May 2004 in CaseZ64/03Schmoldtand Otheng Commissiorj2004] ECF
II-515, paragraph 100).

70 In the present casepniust be noted, first, that the North Sea RAC ofcWwhhe applicant is
member was involved in the procedure which lecht ddoption of the disputed TACs. QA
December 2006 it sent to the Council and the Comionsthe report relatingp the TACs fc
2007 and associated measures.

71  The applicant claims th#tat involvement by the North Sea RAC is a compon® the
procedural guarantees provided by Regulation NA.2®D2. It refers for that purpose Article
31(1) (4) and (5) of the regulation, according toick the RACs nobnly may be consulted
the Commission, but also may submit of their owooad recommendations and suggestior
the Commission on matters relating ftsheries management. The applicant further refe
Article 4(2)(d) and (f) olRegulation No 2371/2002 according to which the ri@aus required t
take into account, inter alia, any advice receifveth the RACs when it sets the TACs.

72  Even assuming that theovisions referred to concern procedural guaemwethin the meanir
of the case-law referred to in paragraph 69 abibmese guarantees would exist for thenefit o
the RACs and not for the benefit of their membescordingly, only the RACs would L
entitled to claim that those supposed proceduratagjueesare capable of distinguishing th
individually for the purposes of the fourffaragraph of Article 230 EC; the applicant car
either as a member of tiNorth Sea RAC or of its Executive Committee, gréfom those san
guarantees (see, to that effect, order of 16 Sdmen2005 inSchmoldt and Othery
Commissionparagraph 69 above, paragraph 42).

73  The involvement of thapplicant as a member of the North Sea RAC ortofExecutiv:
Committee, in the course of the procedure whichtdetihe adoption of the contested regulation,
cannot therefore establish that the disputed TA@sad individual concern tat within the
meaning of the fourth paragraph of Article 230 EC.

74  That conclusion is nitvalidated by the fact that the report of the tRofea RAC dated
December 2006, relating to the TACs for 2007 arsbeiated measures, referred to thi@ority
view expressed by the applicant.

75  Even though Article 7(3) of Decision 20@®B5rovides that, ‘[i]f no consensus can be reached
dissenting opinions expressed by members shakdmded in theecommendations adopted
the majority of the members present and voting’eihains the case that any possible proce
guarantees accorded by tredevant Community legislation would exist soléty the benefit ¢
the RAC: and not for the benefit of their members. Neitlie provisions of Regulati
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No 2371/2002 nor those of Decision 2004/585 granthie applicar personally the right to t

76

77

78

79

80

81

involved in the procedure for adoption of tbentested regulation. In the absence of proce:
rights explicitly guaranteetb the applicant by the Community legislationwiduld be contrar
to the letter and to the spirit of Article 230 E€Cgermit the applicant, on thmasis of a point ¢
view that it formulated in the course of the praoedwhichled to the adoption of the contes
regulation, to bring an action against that meagsge, to that effect, order Honig-Verbandv
Commissionparagraph 62 above, paragraph 45, and the castiuae cited; see, also, tbat
effect, order inFederacién de Cofradias de Pescadores de GuipuaodaOthersv Council
paragraph 52 above, paragraph 39).

Further, it must be remembered that, inpitesent case, the North Sea RAC submitted, on 12
December 2006, the report relating to the TACsZ007 and associated measunhjch, in
accordance with Article 7(3) of Decision 2004/586¢corded thedissenting position of tF
applicant. As the applicant states in tgplication, the Commission, in the proposal toe
contested regulation, took account of consultatih the RACSs.

It follows that, eversupposing that the applicant enjoyed procedurarantees within th
meaning of the case-law referred to in paragrapfal®®/e, which is not the case, tlastion
would not be aimed at safeguarding those guaranEeesn were that to bthe case, judicic
protection of the applicant’s interests would requirethat the contested regulation be regal

as being of individual concern to the applicanie(de that effect, Case-Z0/97 PKruidvat v
Commission[1998] ECR +7183, paragraph 43; Case-176/06 P Stadtwerke Schwabis
Halland Othersv Commission[2007] ECR #0000, paragraph 22; and CaselZ/93 CCE de
Vittel and Othersy Commissiorj1995] ECR 1-1247, paragraph 59).

Lastly, the Court must reject the applitairgument that the members of the North Sea
form a closed and identifiable group of personsogeised by Member States as having a
personal and identifiable interest in measures ssdhe disputed TACs atioat the members
the Executive Committee constitute an even smeltesed group.

That fact, even wereth be established, is not sufficient to differatdi the members of tl
North Sea RAC or the members of its Executive Coteifrom any other person and to
distinguish them individually in the same way asaalilressee. The contestextjulation is tc
apply by virtue of an objectively determined sitoat in the context of which possibl
membership of a RAC or a RAC’s Executive Committeierelevant.

Secondly, the applicacitims that the Aarhus Convention and RegulationlBi67/2006 entitl
it to be informed early in the decision-making pdare leading to the adoption ®ACs anc
that that entitlement to be involved in the adaptaf such measurethereby confers on it
particular status with regard to the adoption efctbntested regulation.

On that point, it shoulde noted that Article 6(2) of the Aarhus Convemtprovides that th
public concerned is to be informed early in an emvnental decision-making proceduta.
accordance with Article 9(1) of Regulation No 138XJ6, whichtransposes the provisions of -
Aarhus Convention into the Community legaider, Community institutions or bodies are
provide early and effectivepportunities for the public to participate duritige preparatior
modification or review of plans or programmes rialgto the environment, when all optioase
still open
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82 It must be pointed c that any entitlements which the applicant maywefrom the Aarht
Convention and from Regulation No 1367/2006 arentgto it in its capacity asrmember c
the public. Such entitlements cannot thereforeumd s tadifferentiate the applicant from

other persons within the meaning of the e¢ew referred to in paragraph 66 above.

83  Further, and in argvent, it must be observed that, in accordance thig second paragrapt
Article 14 of Regulation No 1367/2006, that reguatwas applicable onlfrom 28 June 20(
and therefore after adoption of the contested egigul on 21December 2006. Having regarc
the fact that the question whether an act imdividual concern to a person can be assesseg
in the light of the circumstances existing when twontested measure is adopted (order in
Federacion de Cofradias de Pescadores de GuipuarwohOthersv Council paragraph &
above, paragraph 45), the particular statusvihach the applicant refers would not enable
contested regulation to lm®nsidered to have been of individual concerrhdpplicant at tt
time of its adoption.

84  Thirdly, the applicantlaims that the Council misused its powers by &dgpthe dispute
TACs. In that context, it refers also to the irngide environmental damage caused thgy
disputed TACs and to the right to effective judigeotection.

85 The arguments of thapplicant on those matters cannot be acceptedhédethe allege
unlawfulness of the contested regulation nor threogsness of the alleged infringement tba
part of the Council relate to whether the applichas attributes peculido it or to a factui
situation which differentiates it from all otherrpens within the meaning of the cdae+ cited ir
paragraph 66 above. The circumstances are notfdhersuch as to distinguish the applicant
individually for the purposes of the fourth parggraof Article 230 ECNor, in any event, c:
they render inapplicable the rules on admissibéitpressly laid down by the Treaty (see, to

effect, orders in Case-345/00 PFNABand Otherss Council [2001] ECR 3811, paragrap
40, and in Case €341/00 PConseil national des professions de l'automobile &thersv
Commissiorf2001] ECR +5263, paragraph 32).

86  As regards, first, environmental damagesedwy the contested regulation, the disputed TACs
affect the applicant in its objective capacity as entity whose purpose is fprotect th
environment, in the same manner as any other pénsthre samesituation. As is apparent frc
the case-law, that capacity is not by itslifficient to establish that the applicant is indiually

concerned by the contested regulation (see, toetifi@tt, order in Joined Cases236/04 and

T-241/04EEB and Stichting Natuur en Miliews Commissionf2005] ECR 114945, paragraf
56, and the case-law cited).

87  As regards, secondly, taegument based on the right to effective judipratection since the
is no possibility of any action before the nationalirts and since the Communitystitution:
and the Member States are not prepared to chalkegeontestedegulation, it must be recall
that, in accordance with settled case-law,dbeditions governing the admissibility of an an
for annulment cannot be set aside on the basibeofipplicans interpretation of the right
effective judicial protection (see Case-Z650/05 PSniacev Commission2007] ECR 0000

paragraph 64, and the case-law cited).

88  As regards the specific subjacta of this action, the Court of Justice has dirdead occasic
to state that, although the condition in the fourdinggraph of Article 230 E must be interprete

http://curia.europa.eu/juris/document/document tpsif?doclang=EN&text=&part=1&... 05/02/201.



InfoCurie Pagelt of 15

in the light of the principle of effective judic protection by taking account of the vari
circumstances that may distinguigh applicant individually, such an interpretat@annot hav
the effect of setting aside the condition in qumstiexpressly laid down in the Treaty. The
Community Courts would otherwise go beyond the splidtion conferred by thelreaty
(Commissionv Jégo-Quérg paragraph 43 above, paragras). As it is, the applicant has
established that it was individually concernedHtmy disputed TACs.

89 It is evident from théoregoing that the disputed TACs are not of indiisdl concern to tt
applicant. Since the applicant does not meet ontheiconditions governing admissibilitgid
down by the fourth paragraph of Article 230 ECjsitunnecessary toonsider whether tho
TACs are of direct concern to the applicant, anctwérit has any legal interest in bring
proceedings.

90 It follows that the action must be dismisas being inadmissible.

Costs

91  Under Article 87(2) ahe Rules of Procedure, the unsuccessful patty lie ordered to pay t
costs if they have been applied for in the sucoéssrty’s pleadings. Since thapplicant he
been unsuccessful, the Court must order the applicabear, inaddition to its own costs, thc
of the Council, as applied for by the latter.

92 In accordance with tHest paragraph of Article 87(4) of the Rules ab&edure, institutior
which intervene in the proceedings are to bear then costs.

On those grounds,

THE COURT OF FIRST INSTANCE (Eighth Chamber)
hereby orders:
1. Theaction isdismissed asbeing inadmissible.
2.  WWF-UK Ltd shall bear itsown costs and pay those incurred by the Council.
3. TheCommission shall bear its own costs.

Luxembourg, 2 June 2008

E. Coulon M. E. Martins Ribeiro
Registrar President

* Language of t case: Englisl
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